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PREFACE. 


My original intention m writing this book was to limit 
it to a brief outline of the law for the use of students for the 
examinations of the Surveyors^ Institution, and the Auc- 
tioneers’ and Estate Agents’ Institute. This intention was 
abandoned for several reasons. Firstly, I found that the 
written lectures which I had prepared for the use of students 
of .the College of Estate Management were sufficient in 
themselves to provide a brief outline of the law upon the 
subject; secondly, when the writing of the book came to 
be attempted, it became evident that it was impossible to 
explain the many points of legal difficulty without tfe^-ting 
of the subject at considerable length; thirdly, no book which 
treated of the subject at all fully had been published -for 
nearly forty years, and the law had been greatly elucidated 
during the period ; and lastly, both for the purpose of students 
preparing for examination and for daily practice, a book 
dealing in a fairly comprehensive manner with the law up to 
the present time, appeared to be a real want. 

Under these circumstances Mr. David Bowen, of Lincoln’s 
Inn, Barrisier-at-Law, kindly came to my assistance. • He 
has built round my frame- work a substantial structure, and 
has so embellished it with legal maxim, quotation, illustration 
and reference as to make it both presentable and complete. 
He has been unwearying in careful research into the many 
legal difficulties which surround the subject. He has been 
careful to substantiate almost every proposition by a legal 
decision or dictum. “^His labours have resulted in the publi- 
cation of the largest work ever written upon the subject. 
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PREFACE. 


My sincere thanks are due to Mr. Bow#n for the time 
and care he* has devoted to the compilation of l;his impor- 
tant%work. He well might call the book his t3^n, but he 
has kindly agreed that the book shall bear ourtiames jointly 
on account of my work upon^the skeleton or frame-work* of 
the book, my writing of the introduction, and the many 
pleasant consultations and debates I have had with him 
during the period of about twelve months while the book 
has been in course of preparation. 

My thanks are also due to my son, Mr. A. F, Adkin, of 
the Middle Temple, Barrister-at-Law, for his help in the 
compilation of the book. 

I venture to think that the book will prove of great assis- 
tance to all who are interested in the subject, and will supply 
the present need. To students of the College of Estate 
Management who are not deeply versed in the* study of the 
law, this book should have a particular value. The scope of 
the ‘subject of which the book treats is sufficiently limited 
to enable fairly full treatment to be possible; therefore, all 
the most important cases are dealt with at some length 
and practically all the cases which have been heard by the 
Courts are alluded to. A careful study of the book will 
enable a student to appreciate how the law upon a subject 
IS built up and elucidated in the course of years. 

B. W. ADKIN. 


35, Lincoln’s Inn Fields, 
July, 1923. 
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ADDENDA ET ERRATA. 


In consequence of the passing of the Agriculturah'^lgldings 
Act, 192B, aft^r this book went to press, the following alterations 
should be ma(ie indicated. This Act repealed and consolidated 
the provisions of the Agricultural Holdings Acts, of 1908, 191B, 
1919, 1921, and ?he provisions contained in the Agriculture Act, 
•1920, •the Corn Production Acts (Repeal Act), 1921,* which are 
material to this treatise. The necessai^ alterations relate to 
pages lt)l-126. 

Page 101, Line 11 from bottom. For “ 1908,’* substitute ** 1923 ” 
Footnote 3. Substitute 13 and 14 Geo 5, c 9. 

107, Line 3 from top. After ** Act of 1908 ** insert ** which in its 
turn has been repealed and re-enacted by the Agricultural 
Holdings Act, 1923 ” 

Lines 18 and 19 and 27 and 28 from top For “ Acts 1908* 
1920," substitute Act, 1923." 

,, 108, Top line. For " 1908," substitute " 1923." 

Line 9 from bottom. For " Sect 24 of the Agric. Act, 1920," 
substitute " Sect. 33 of the Agnc. Holdings Act, 1923." 

Line 6 from bottom Delete ‘'of 1908 ’ ’ 

Bottom Line. Delete " of 1908 " and " of " at end of line. 
Footnote 1 Substitute " 13 and 14 Geo 5, c. 9. 

,, 2 For "1908, sect. 37" substitute " 1923, sect. 43." 

,, 3. For " 38 *’ substitute " 44." 

,, 4. For ‘439 " substitute "45." 

,, 5. For " 1908, sect. 48 (l)," substitute " 1923, sect 

57(1)” 

,, 109, Top line. Delete 1908. 

Lines 5, 12, 15 and 20 from top. For "Acts’* substitute 
" Act " • 

Footnote 1- For" Agric Act, 1920, sect. 24" substitute 
Agric Holdings Act, 1923, sect 33." • 

Footnotes 2 and 6 For " 1908, sect. 48 (1) " substitute " 1923, 
sect 57 (1). 

Footnote 4. For " 1908, sect. 42 (3)" substitute " 1923, 
sect 48 (3). 

,, 5, For "Allotments Act, 1922, sect 22 (6)," 

substitute " Agric. Holdings Act, 1923, sect 
57 (1) " 

,, 7. For "and see Agric. Act, 1920, sect 17," 

• substitute " and sect. 57 (1)," 

„ 110, Line 3 from top. For " 1908 " substitute " 1923." 

Lines 7, 8 and 15 from top For "Acts " substitute " Act " 
Foptnote 2. For " 1908, sect 32 * ’ substitute ‘ * 1923*, sect. 38." 
,, 3. For " 32 " substitute " 38," 

,, 4. For "33 " substitute "39." 

5. For " 34 " substitute " 40." 

,, 6 For ** 34 and 35 " substitute*" 40 and 41." 

,, 7. For " 12 and 35 ’* substitute " 15 and 41." 

Footnote 8 and 12. For " 1908, sect. 48 (l) " substitute 
"1923, sect. 57 (l)." 

,, 111, Lines 3 and 18 from top. For " 1908 " substitute " 1923." 

Line 16 from top. For * ‘ Acts apply ’ ’ substilute ‘ * Act of 193 
applies." 

Line 18 frofti top. Delet# "as amendfed by the Agric. Act, 
1920 " • 



Page 111, Footnote 1. For '* 1908 ” substitute 1923 ” 

,, 2. Substitute Agric. Holdings, Act, 1923, sect 1(1). 

,, 112,^Line 13 from top For “ 16 a ” substitute “ 17 ” 

• ,, 15 ,, For “ 16 b *’ substitute “18 “ 

,, 21 ,, For “17“ substitute “ 19.^’ 

Footnote 1 Delete. 

,, 113, Footnote 2. Add “This provision is now re-enacted by 

sect 1 (1) of the Act of 19:^. 

,, 3 .For “ 1908, sect 48 (l),“ substitute ‘^1923,. 

sect. (1).“ 

,, 114, Dines 7 and 22 from top. For “ 1908 “ substitute “ 1*923,“ 

Footnote I For “ 1908, sect 8,” substitute “ 1923, sect. 7.“ 
Footnotes 2 and 5. For ” 1908 “ substitute “ 1923 ” 

Footnote 4, For Agnc Act, 1920, 1st sched.” substitute 
“Agnc Holdings Act, 1923, sect 1 (2) {a) “ 

,, 115, Footnote 1. For “ 1908 “ substitute “ 1923.“ 

,, 2 For “ 1908, sect. 45,“ substitute “ 1923, sect 53.“ 

,, 116, Lines 4 and 8 from top For “ Acts “ substitute “ Act “ 

Line 5 from top For “ 1908 “ substitute “ 1923.“ 

Footnote 1. Substitute “ Agric Holdings Act, 1923, sect 50.“ 
,, 2. For “ 1908 “ substitute “ 1923.“ 

,, 3 For “ 1908, sect. 7,“ substitute “ 1923, sect 6 “ 

,, 4. For “1908, sect, 8,“ substitute “ 1923, sect. 7 “ 

,, 117, Footnote 1. Delete “But . . . 1920 “ and substitute 

“Agnc. Holdings Act, 1923, sect 8.“ 

,, 2. For “ 1908, sect. 9,” substitute “ 1923, sect 8 “ 

,, 118, Lines 12 and 23 from top Fo^ “ 1908 “ substitute “ 1923 ” 

Line 23 from top For “21 “ read “22.“ 

Bottom line. For “ performance “ substitute “pursuance." 
Footnote 1. For “ 1908, sect. 12,“ substitute “1923, sect. 15. “ 
119, Line 8 from top. For “ to “ substitute “ of.“ 

Line 8 from bottom. After “holding" delete words to end 
of paragraph 

Line 6 from bottom. After “ fixture” insert “ or building." 
Footnote. For “ 1908, sect, 21," substitute “ 1923, sect 22 “ 

,, 121, Lines 7 from top and 2 from bottom. For “21“ substitute 
“22." 

Line 21 from top For “46“ substitute “54." 

,, 123, Lines 1,4, 12 and 18 from top For “ 21 “ substitute “22." 

,, 124, Lines 4 and 20 from top. For “ 1908 “ substitute “ 1923 “ 

Line 5 from top. For “21 ” substitute “ 22 “ 

Bottom line. For “29 (4) “ substitute “ 35 |4) “ 

,, 125, Top line For “ 1908 “ substitute “ 1923.” 

Line 18 from top For “42 of the Act of 1908 “ substitute 
‘‘ 48 of the Act of 1923.“ 

Footnote 1. For “ 1908, sect 48 {!),“ substitute “1923,. 
sect. 57 (1).“ 

,, 2, For “42 (3)“ substitute “48 (3) “ 

„ 126, Lines 9 and 18 from top For “ 1891 “ substitute “ 1896.“ 

Line 16 ,, For “ 42 “ substitute “48 “ 

,, For “ 1908 “ substitute “ 1923.“ 

Footnote 1 For “ 1913 “ substi^te “ 1923, sect. 42 (2) “ 

,, 163, Line^6from top For “ 21 “ substitute “ 22 “ 

,, "7 ,, For “ 1908“ substitute “ 1923 “ 

237, Line 16 from top For “21 “ and “ 1908“ substitute “22 
and “ 1923 “ respectiv(^ly. 

,, 306, Line 9 from bottofa. 'For “Acts substitute “Act." « 



INTRODUCTION. 


The law of fixtures is a very small section of the law of 
England, but, like many other legal subjects, it is involved 
with different branches of the law and is by no means free 
from difficulty to a student. A true understanding of the law 
of fixtures is of importance to those who are engaged in 
valuing or m otherwise dealing with land and house property. 
Such persons have frequently to decide questions in connection 
with fixtures which ^may make a great deal of difference to 
their clients. For instance, when the owner of property dies 
and his real estate goes to one person and his personal estate 
to another, the valuer may have to decide upon what things 
pass with the real estate and what belong to the personalty. 
If a tenant for life dies a similar question may have to* be 
decided, for the executor of the tenant for life has no right to 
remove anything which passes with the land to the reversioner* 
If a house is sold there may bg a question as to what things 
are included in the sale of the house and what things are to b^ 
•taken by valuation as fixtures. If a house is mortgaged there 
may be some question as to what things pass to the mortgagee 
with the house, or as to the rights of the mortgagor in 
possession to take down fixtures and put up others. Further 
questions may arise in cases of bankruptcy, bills of sale, etc. 
Such questions, ^with which the valuer commonly has to deal, 
are really matters of law, but legal advice is not always sought 
and there may be considerable onus on the valuer to do what 
is right under# the circumstances. 

Valuers and the like are most frequently concerned with 
fixtures in dealing with questions which arise between landlord 
and tenant. Thus they have often to prepare schedules of 
fixtures for attac^Tuent to leases, to make valuations of fixtures 
between out-going and In-coming tenants, or valuations of 
fixtures which are lost or damaged, and to decide questions 
concerning the right of the tenant^ to remove fixtures, 

c 2 
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It IS impossible tor valuers or other parsons engaged in 
connection with these matters to carry out their duties properly 
unless the law relating to fixtures is well knojvi to them, and 
it is the purpose of this book to explain the lg,w. 

It may be stated as a preliminary that there are two general 
rules of law which affect fhe subject. The firfet rule, is that 
whatever is annexed to land forms part of the land. The 
second rule is that whatever once becomes part of the freehold 
cannot afterwards he severed hy a limited owner or temporary 
occupier, such as a tenant for life or tenant for years, without 
the commission of waste. It is important to bear in mind 
that these are entirely separate and independent rules. The 
first may be taken as absolute but the second has been much 
qualified in favour of the limited owner or temporary occupier 
who now have considerable rights of removal in the case of 
fixtures put up for trade purposes, for ornament or convenience, 
or for the purpose of agriculture. 

Out of these two rules arise two fundamental problems 
which may be applied in practice, separately and in their 
order, to any question concerning the right of removal. The 
first problem is whether the particular article is or is not a 
yixture ; this problem is discussed in Chapter I. The second 
problem is whether the particular fixture can he lawfully 
removed hy the person annexing it to the freehold, if such^ 
person is liable for waste; this is dealt with generally in 
Chapter 11. The two problems are quite separate and distinct 
and the second problem does not arise unless the first is 
answered in the affirmative, for if the article is not a fixture it 
is not annexed to the land and there can be no question of the 
severance or removal from the realty of something which is 
not part of the land. 

It niay here be remarked that, although many cases con- 
cerning fixtures have come before the Courts, it seems* there 
has never been a j*udicial formulation of these two problems. 
There is, however, ample authority for the legal accuracy of 
the two rules referred^ to above, upon which the problems are 
based. In many cases in which the^ Court has had to decide 
a question as to* the right of a tenant or temporary occupier to 
remove a fixed ^article, the question of removal has been 
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directly decided •ivithout prior consideration of the^question 
whether the article has become a fixture, that is, part bf the 
freehold, or whether, though fixed, it remained a mere chattel. 
Little or no consideration seems to have been given to the first 
prqblem, and, in consequence of the lack of judicial discussion 
upon the point, it is often a most difficult problem to solve. 

It is also remarkable that the word fixture ” has received 
no exact legal definition ; on the contrary, it has been used in 
different senses by Judges m the Courts, and in some cases the 
term would appear to have been misused or misapplied. For 
instance, in some cases the word has been confined to articles 
affixed to the freehold which are removable at the will of him 
who affixed them. In other cases the word appears to have 
been limited to articles which were irremovable by a person 
who is liable for waste. In one case a learned judge expressed 
the view that in cases where the right of removal exists the 
chattel has never become part of the freehold. In consequence 
of such divergent opinions there has been no little confusion 
as to the nature of a fixture. It is submitted that a true view 
is to be derived from a careful study of the law as a whole 'and 
that the nature of a fixture may be stated as follows : — 

A fixture is an article which, by its annexation to the land<i 
has lost its chattel nature and has become, in the eye of the 
law, part and parcel of the realty; and although a person, h\ 
virtue of his right of removal, may be entitled to sever the 
article from the land and restore it to its original nature as a 
chattel, nevertheless, until severance, the arhde remains a 
fixture and a constituent part of the freehold. 

To return to the two fundamental problems and their 
^application. The first problem, viz.: whether a particular 
article is or is not a fixture, is to some extent a question of 
law, for it d®es not depend solely upon the fact of physical 
attachment to land or buildings; an article may remain a 
chattel although it is physically attached, and an article may 
become a fixture although it is in no way physically attached. 
The question whether the article is or is not a fixture in law 
depends upon a number of facts and circumstances, but the 
position or situation of the parties does not affect it. If the 
article has not become a fixture it remains personal property 
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and the |aws relating to personal property w411 apply to it, e.g, 
it IS liable to be distrained upon for rent and it passes as 
personal property on death. If the article ip ^ fixture it is 
annexed to the land ; it has changed in nature from personal 
property to real property ; it has become part and parcel of ^the 
land and is subject to the ^^me laws as the land itself ; ^there- 
fore it passes with the land if the land is conveyed, it is not 
subject to distress for rent, and it descends to the heir as part 
of the land on the death of the owner intestate. 

The second problem, viz. : whether a particular fixture can 
be removed by the person annexing it lo the freehold, if such 
person is liable for waste, is purely a matter of law — Primd 
facie it is waste to sever fixtures, but the law has conferred 
great privileges of removal upon tenants for life and years, 
and upon other persons having limited interests in land, so 
that the position or situation of the parties is an important 
element in this problem in addition to the other facts and 
circumstances which apply to the particular case. It will be 
appreciated that this second question is limited to articles 
which the law regards as fixtures, it does not arise in the 
case of fixed furniture and the like because such things are 
not annexed to the land. 

The two fundamental problems are all important when the 
relation between certain parties with regard to the property in 
fixtures or the right of removal of fixtures comes to be con- 
sidered. Chapters III. to XL of the Book deal with the rights 
between the Heir and Executor of a tenant in fee, the Executor 
of tenant for life and the remainder-man or reversioner, 
Landlord and Tenant, Vendor and Purchaser, Mortgagor 
and Mortgagee and other parties. It will beh^ appreciated in 
reading these chapters that a true application of the two 
fundamental problems is the crux of the matter. 

m 

Assuming the absence of any express stipulations, which 
would alter the ordinary position, the two fundamental prob- 
lems may be afiplied to cases between the various parties in 
the manner following. • 

As between Hetv and Executor of cm tenant in fee, when it is 
once decided whether a particular article is or is not a fixture, 
the property in the article requires no further consideration. 
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If it IS a fixture it*belongs to the heir and passes to him along 
with the land. If it is not a fixture the article is a" mere 
chattel and gdes^ as personal property to the executor. 

As between tli? Executor of a tenant for life and the Remamdev- 
man of Reversioner^ if the particular article- is not a fixture and 
belonged to the tenant for life it belongs to the executor of the 
tenant for life on his death. If it is a fixture it then has to%e 
decided whether the executor of the tenant for life can remove 
it or whether it goes with the land to the remainder-man or 
reversioner. 

In the case of Landlord and Tenant, if the article has been 
brought in or acquired by the tenant, and is not a fixture, it is a 
mere chattel and remains the property of the tenant , whereas 
if the article is a fixture the question arises whether the tenant 
has the right to reniove it during his term, or whether he is 
unable to remove it and is bound to leave it behind him when 
his tenancy comes to an end. 

As between Vendor ana Purchaser, if land is sold, all fix- 
tures pass with the land to the purchaser, so that when 
once it is decided that a particular article is a fixture no 
question arises as to a right of remova) by the vendor after 
the date of the contract for sale. 

The rule between Mortgagor and Mortgagee is similar to that 
between Vendor and Purchaser. All fixtures pass with the 
land to the mortgagee, who has the same right of removal 
as the mortgagor had, whether the mortgaged property be 
freehold or leasehold. A further question arises with regard 
to fixtures whiiph may be attached to the property after the 
.date of the mortgage, but it is clear that these also will 

belong to the mortgagee. 

# 

Th*e application of the two fundamental problems to these 
various situations would appear to be comparatively simple 
but the problems themselves remain to be ’solved in each 
particular case which arises and their solution is sometimes a 
difficult matter, even to the most learned members of the legal 
profession. It is very difficult to lay down definite rules, but 
it may be said that each case must be decided upon its 
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individual merits and that, in arriving at a conclusion, all the 
facts and surrounding circumstances of the case must be taken 

into account. 


In connection with each of the two probl|ims the decisions 
of the Courts have ^indicated certain lines upon whicl^ such 
decisions have been given» and which may well be applied to 
sifiilar cases. 


..Vs to the first problem, wliethev a pavttculav civttcle 'is or t$ not 
a fixture, an ans wer may be arrived at, in the case of articles 
which are physically attached, by means of a full consideration 
of the nature of the article, the mode and degree of its attach- 
ment, and the object and purpose of its attachment All these 
points must be considered in connection with the facts of the 
case and its surrounding circumstances, and must be considered 
together and not separately, but the objept and purpose of the 
attachment of the article is the most important point. For 
example, if the nature of the article was a fence, and that 
fence was firmly set m the ground, it would nevertheless not 
be a fixture if it could be shown th&t the object of its erection 
was merely to keep cattle off a field while the hay crop was 
growing, and that the fence would be removed as soon as the 
bay crop was taken ; whereas, if the purpose of erecting the 
fence was to permanently divide a field, it would be a fixture. 


In the case of articles which are not physically attached to, 
land, or to something which itself is physically attached to 
land, the question depends upon the nature of the article and 
the object and purpose with which it was brought upon the 
land Generally the article will not be a fixture, but if it can 
be shown that the article is an essential part of the land or of 
something which is itself a fixture, or if the article is part of 
the design of a house or grounds, or if it was erected for the 
purpose of permanently benefitting the freehold, then it will be 
a hxture. For instance a loose grating to a dram gully would 
be a fixture, so would statuary which formed part of the design 
of a house, anAso would loose stones piled upon one another 
so as to make a wall for the purpose of permanently dividing a 
neld mto two parts. ^ 


The second problem, whether a particular fixture can le removed 
by the person annexing U to the freehold if such person is bable for 
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waste, is perhaps even a more difficult problem to solve than is 
the first- A full consideration of the same points as applied in 
the first easels necessary, but some of them must be regaided 
from rather different standpoints. For instance m considering 
the nature of the article attention must be directed to the 
question of whether it can be removed as" a whole, or m parts, 
withouf losing its essential character and \yithout being reduced 
to mere materials. Under the mode and degree of annexation 
it has to be considered whether the fixture is actually embedded 
in the soil, and whether the removal of the fixture will cause 
damage to the freehold. Under the object and purpose of 
annexation it must be considered whether the fixture was 
annexed for the purpose of trade ; for domestic ornament or con- 
venience during the occupation of the tenant; for agriculture, 
in which case, as between landlord and tenant, many statutory 
powers of removal are given ; or for the general improvement 
and benefit of the freehold. 

In many cases in practice both problems have to be solved 
and there are several traps for the unwary. It is dangerous 
to take narrow views, for in so many instances, circumstances 
alter cases. For instance, to declare that such things as 
statuary, tapestry, bookcases, etc. are fixtures or are not 
fixtures would be dangerous, for they might be one or the 
other, and if they are fixtures the further question whether 
" they are removable or not, depends also on circumstances. It 
IS possible for the same class of article under different sets of 
circumstances to be (i) a loose piece of furniture (2) a fixed 
chattel (3) a tenant's fixture, that is, removable by the tenant, 
or (4) a landlord’s fixture, not removable by the tenant. 
This is best explained by an example : — 

(1) Suppose a tenant takes a house on lease for 21 years 
and, among other things, puts a bookcase in his 
library ; the bookcase is a mere piece of furniture 
and a chattel. 

(2) If the tenant fixes the bookcase to the wall by iron 
holdfasts so as to steady it, the natifire of the article 
is not affected ; the bookcase still remains a chattel. ’ 

cs 

(3) But suppose th^ room has a semi-circular bow window 
at one end with lights high above the floor, and 
suppose the tenant has a lot of bookcases made to 
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line the walls from floor to ceilmgf that he malces an 
ornamental arch with side shelves to the entrance to 
the bow window and puts further bookcases round the 
bow window ; m this case the bookcases are specially 
made to fit fte room, they are part of the room, the 
room IS part of 1he house, the house is part of the 
land hence' the bookcases are part of the they 
are fixtures. The tenant can erect all this woodwork 
without seriously damaging the, wall paper, and in 
such a manner that it could all be taken out and, after 
some little alteration, used elsewhere. The object of 
putting up these bookcases is the convenience of the 
tenant during his tenancy, be has no idea of making 
them a present to his landlord and intends to remove 
hem when he leaves the house. It is quite possible 
to take them away and to leave the room just as it was 
before he put them up. In these circumstances the 
bookcases would be regarded as tenant’s fixtures which ' 
he tenant would be entitle^d at common law to remove 
urmg his tenancy. The landlord could not distrain 
upon them for rent because they are fixtures. 

(4) If the tenant, finding there was no room suitable for 
a library, built a room and made the bookcases a part 
of the construction of the room and irremovable 
without the destruction of the bookcases and with- 
out serious damage to the building, the bookcasec 
will be deemed to be intended for the permanent 
improvement of the freehold. They are landlord’s 

although he had erected them at his own expense. 

■It must also be borne in mind that, in every case, where the 
property in fixtures or the right of removal is m dispute, the' 
question may be considerably aifected by, and may even 

SSion.‘^^^^“ contract, stipulafion or 

A careful perusal of the book should assist a student to 
obtain a good idea of the law upon the subject but, as many 
students are not deeply versed in lav», a word of warning may 
not be out of place. Reference is made in the book to many 
cases of ancient d|te and som^e of them are treated of at length! 
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To a trained member of the legal profession the reports of 
these old case§ present but little difficulty, he is well acquainted 
with the Year* Books and the works compiled by the ancient 
reporters, he knoiws their style and is able to appreciate the 
report€ of the cases at their true value. * A layman meeting 
with these reports of ancient cases Tor the first time is unable 
to understand them ; the facts and surrounding circumstances 
are often lacking; the language is meagre and old fashioned ; 
he is likely to ask why and wherefore and to be unable to get 
an answer which he would consider satisfactory. Yet he is 
probably told that these curious old statements must be 
regarded as precedents upon which later statements of the law 
were built up. A fine example of these old cases is the Cyder 
Mill Case, of ancient but unknown date, referred to in Chapter 
III., which many learned judges appear to have considered a 
precedent of value, while others, of later date, deemed it 
almost valueless, A study of the discussion on this case can 
hardly fail to be illuminating. Other examples are Herlaken- 
den's Case (1588) and Poole' % Case (1703), which all will agree 
are precedents of value. 

In many of the early cases a doubt arises as to whether 
some of the cases, which would appear to deal with rights of 
removal, did not really relate to things which were not fixtures 
at all but mere chattels, with regard to which no question as 
to removability ought to have arisen. It must be remembered, 
however, that the conditions of life a few hundred years ago 
were different from what they are to-day, and this fact must 
not be lost sight of when the old cases are discussed. Even 
to-day it is not always a simple matter to draw the line between 
chattels of the n?Lture of fixed furniture, which are the personal 
firoperty of the occupier and would go to the executor along 
with the other goods and chattels, and things of the nature of 
tenant’s fixtures, which are annexed to the land and would go 
along with the land and the house to the heir, or vest in the 
landlord at the end of a lease if the tenant did not remove them 
before the lease expired. Even to-day it is not easy to draw 
an exact line betWfeen fixtures erected by a tenant for life or 
years whi6h are removable by him during his term and fixtures 
similarly erected which are not removable. To a layman it 
seems strange that it ^ould have been held tlfat while a tenant 
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may remove a mantelpiece and stove, whicTli he has built into 
a fireplace with bricks and cement he may not remove tiny box 
plants which he has put m round his flower beds, nor a green- 
house which is merely embedded on a brickrfoundation. 

Apart from agricultural fixtures the law of fixtures has 
been little affected by statute. It is mainly common law, 
and during the last three centuries the modem law on the 
subject has been gradually built up and elucidated by the 
decisions of the Judges in the Courts. Its full explanation 
is still lacking, however, because so many points upon which 
rulings would be most helpful have never come before the 
Courts for decision. A further difficulty arises because, in 
the luxuries of dwelling houses and in the requirements of 
trade, there is constant change and continual advance so 
that fresh problems frequently arise. ^ It is no easy matter 
to apply rightly the legal principles which have been ‘evolved 
from entirely different cases. There is more than one case 
in the law ef fixtures to which the words of Lord Justice 
Bowen in the case of Dashwood v.^Magmac are applicable— 
The instance to which the legal principle is now, for the 
first time, adapted by this Court may be new, but the principle 
is old and sound ; and the English Law is expansive and will 
apply old principles, if need requires it, to new contingencies.” 
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CHAPTER 1. 

THE NATURE OF FIXTURES. 

Section 1 — Introductory. 

Definition : The word fixtures ’’ has no precise legal 
meaning it is used by different writers and in common 
parlance to express different meanings; but it has, never- 
theless^ a legal significance, for it is always applied to 
things which, by their annexation to land and so long 
as they are so annexed, have lost their character as 
personal chattels and become part and parcel of, and 
subject to the incidents and rights of property attaching 
to, the land to which they are so annexed.^ 

A fixture may, therefore, be defined as a thing of 
chattel nature which has been annexed to land. Buf 
it should be observed that the term annexed ” is used 
here in a particular sense, and not in the sense of 
physical attachment. This definition may not, therefore, 
be fully understood until the distinctions between land 
and personal 4:hattels and the meaning of the word 
annexation,’^ as used throughout this book, have been 
explained.® 

Distinctions between Land and Personal Chat- 
tels : In order to render clear the change, in character 
brought about by the annexation of a chattel to land, 

1 See WtUshear v, Cottrell (1853>1 E & B. 674. 

2 Co Litt 53a, Amos & Ferard on “ Fixtures,” 3rd Ed, 1 

® See tnfra, and post pp 6-20 
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it will be useful to observe some of the distinctions 

ft 

between personal chattels and land. Principally 
because of their physical differences, the^ two classes 
of property are subject to different legal rules and treat- 
ment. Land is permanent in its nature : immovable and 
indestructible; whereas® chattels may always be removed 
and destroyed. "A person wrongfully dispossessed of 
his lands may always, on proving his right to them, 
have his lands restored to him ; but if chattels are wrong- 
fully removed and destroyed, the only relief the owner 
can obtain is compensation in money; though if they are 
removed but not destroyed they may, of course, be re- 
stored to their owner provided they can be found and 
identified and they have not been sold in open jnarket. 
By English law, chattels are the object of absolute 
ownership; whereas land is the object of tenure only, 
and not of absolute ownership, though tenure in fee 
simple practically amounts to full ownership. On the 
death of a man intestate, i.e, without having made a will, 

• the beneficial interest in his realty passes to his heir;' 
^whereas his personalty passes to those next of kin 
entitled under the Statutes of Distribution.^ 

General Rule of Law as to things annexed to 
REALTY : The general rule of law respecting fixtures is 
expressed by the maxim : Quic quid plantatur (or fixa>- 
tury solo, solo cedit : i.e., whatever is Annexed to the 
land, becomes part of it.'* The mere fact of the attach- 
ment of a chattel to the freehold, or to son>ething which 
is already annexed thereto, raises the presumption that 


1 Subject to the Land Transfer Act. 1897 C60 & 61 Vict , c 65) sect 1. 

^ 3 22 & 23 Car 11, c. 10, 1 Jac. II, c. 17, sect 7, 

^ In some of the old books, “ fixatur ” is used as*synonymons with ‘ pUntatur " , see 
CUtntev, Wood (1868) 3 Ex. 257. 2^. 

* See Uinshall v Lloyd (1837) 2 M. & W. 450, 459 
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the owner of the chattel intended that it should hence- 
forth form part and parcel of the freehold and that he 
should not altorwards have the right to sever and remove 
the thing, except with the consent of the owner of the 
freehold/ This presumption, of course, like 'all other 
presumptions of fact, may be rebutted by evidence of 
circumstances showing a contrary intention/ In every 
case, however, whether a chattel has become a fixture 
or retains its chattel character is a question of law;^ the 
fact that the parties interested in the land and the 
article in question have agreed that the article shall not 
be a fixture does not prevent its becoming de facto a 
fixture, though the agreement may give a right to remove 
it.^ It is also imniaterial that the article in question is 
the subject of a hire-purchase agreement between the 
person annexing it to the realty and a third party from 
whom the article is hirM/ 

Landlord's and Tenant's Fixtures : As between 
landlord and tenant, fixtures may be divided into two 
classes : (a) tenant's fixtures, and (b) landlord's fixtures. 
.Tenant's fixtures include articles annexed to the freehold 
by the tenant during the term of his lease, either for 
the purposes of his trade,® or agriculture/ or for mere 
ornament and convenience/ and which he has a right 
to remove during his term, in the absence of any 


• 1 See Herlakenden’s Case (1859) 4 Co Rep 62a, 64a , Culling v Tufnal (1694) Bull. 
N P. 34 ; Dudley v Wards (1751) Ambl. 113; Lawton -v Lawton (1743) 3 Atk, 13, 16; 
Elwes V Maw (1§02) 3 East, 38, Lee v Risdon (1816) 7 Taunt 118, Batnv Brand 
<1876) 1*-App. Cas 762, Holland v, Hodgson (1872) 7 C.P. 328. 333, Wake v 
8A.C 195- 

2 Lancaster v Eve (1859) 5 C.B.N S, 717. 720. 

® Reynolds v. (1904) A C. 466. 

^ See Hobson v. Gorrtnge (1897) 1 Ch 182, 195 ; Minshall v Lloyd (1837) 2 M & W. 
450 , Macktntosh v. TroMer (1838) 3 M & W 184 , Ex Barclay^ tn re Gatwan 
<1856) 3 D M. & G, 403 : Gibson Hammerstmth Rly. Coy. (1862) 32 L.J, CE 342; 
Dumerguev, Runtsey (1863) 2 H. & C 777, 799. 

® Hobson V. Gorrtnge supra 
6 See post. Chap. V ^ See post. Chap VI 


® See post. Chap. V. 
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landlord's wd tenant's fixtures. 


agreement' or local custom'' to the co'i>trary. The term 
also includes such fixtures as the tenant may have bought 
from the previous tenant and which he. Has a right to 
remove during his term.® 

Landlord's fixtures are those put up by the landlord 
before or during the term of the lease or by any previous 
owner or tenant or by any other person, and which the 
tenant has no right to remove. The term also includes 
such articles annexed by the tenant during his term as 
he may not remove at all except with the consent of the 
landlord. Sometimes, however, the term landlord's fix- 
tures is confined so as to include only those articles 
which are on the premises at the time of the lease and 
are demised together with the land and are usually speci- 
fied in a schedule to the lease or agreement, to which 
may be added such articles as are subsequently annexed 
by the tenant which he is not Entitled to remove. 

In all these cases, the annexed articles constitute part 
^of the freehold and part of the premises demised to the 
tenant it is immaterial that the tenant may have the 
right to sever and remove any of them during his term ; 
and the landlord may not, therefore, distrain upon such 
articles on account of rent due and unpaid.® 

Fixtures in the nature of Tenant's Fixtures : It 
will readily be appreciated that the above definition of 
landlord's fixtures may well include articles in tihe nature 
of tenant’s fixtures. Thus, if we suppose that a landlord 
at one time grants a lease of premises to a fenant '' A,” 
and, on the determination of A's " term, grants a 
lease of the same premises to a tenant B," then such 
articles as are annexed to the premises by A," and 


^ See Post, Chap. VII 2 See post, p 32. ^ See post. Chap V 

^ See Halim v. Rund&r (1830 1 C M. & R. 266. ^ See Post, Chap XI L 
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which he had alright to remove during his term, are 

tenant’s fixtures as defined above. If he does not 

* 

remove them* during his term, his right of removal is 
gone when the term is at an end^ (unless the landlord 
has agreed to allow him further J:ime for removal® or to 
sell the fixtures to B and, consequently, such fix- 
tures are landlord’s fixtures as far as “ B ” is concerned. 
This distinction is important, as will subsequently 
appear."^ 

Right of Removal : It should be observed that the 
question whether or not a particular article is a fixture 
is quite independent of and distinct from the question 
whether that article may be severed and removed from the 
freehold against the will of the owner of the freehold. 
Because practically all questions relating to fixtures 
are concerned with thi^ right of removal, it is very 
necessary to bear this distinction in mind. No question 
as to the right of removal arises unless the particular 
article in question is a fixture ; for a personal chattel may * 
be disposed of by its owner as he pleases ; his right in- 
this respect is not questioned. Again, even if the par- 
ticular article in question is a fixture, no question as to 
the right of removal arises unless the owner of the free- 
hold and the person who claims the right to remove the 
article are different persons; for the right of the owner 
of the freehold to dispose of his own property as he 
pleases is not questioned, except where some . other 
person has ah interest in that same property. 

It is, therefore, dear that questions as to the right of 
removal arise solely in connection with fixtures, and do 
not arise in connection with all fixtures, but only with 


1 See post. Chap VIII - See post, p. 142. 

® See Post, 158, 159. * See post, 153, 154. 



6 


GENERAL RULE AS TO ANNEXATION. 


regard to such fixtures as are annexed to the realty by 
someone other than the person Ayho is owner in fee of 
the freehold at the time when such a question arises. 


Section' 2 — Annex.ation . 

General Rule as to Annexation: From what has 
been stated abov^e, it is evident that in order to 
constitute a thing a fixture, it must be annexed 
to realty. 

As a general rule, it is necessary that the thing in ques- 
tion should be let into or united to the land or to some 
thing previously connected to the land. It is not enough 
that the thing has been laid upon the land and brought 
into contact with it; something more than mere juxta- 
position IS required, as that the soil shall have been 
displaced for the purpose of receiving the thing, or that 
the thing shall have been cemented or otherwise fastened 
-to some fabric previously annexed to the soil.^ 

The following articles have been held not to be fixtures, 
either because they were not attached to the land, or for 
some other reason : a harn, placed upon pattens or blocks 
of timber lying upon the ground, but not fixed in or to 
the ground f a larn, built of wood, resting by its own 
weight alone upon, but not fastened by mortar or other- 
wise to, the caps of certain blocks ot stone, called 
staddles, which were fixed into the ground or let into 
brickwork, the brickwork being in part built in apd let 
into the ground f a building, called a Dutch barn, resting 

1 See Batn v. Brand (1876) 1 App. Cas. 762. 772 , Turner v Cameron (1870) 5 Q B. 
306. 311 . cf. Beaufort v Bates (1862) 3 De F & J 381 , W^nshrough \ Maton (1836) 
4 A & E 884 , Huntley v, Russsll (1849) 13 Q B 5^2 

2 Cuthng V. Ttifnal (1694) Bull. N.P. 34; explained in El^es v Maw (1802) 3 East, 
55. 

» Wansbrough v. Maton (1836) 4 A. & E 884 . and see WUtshear v Cottrell (1853) 
1 E. & B.674; Naylor C, GolUnge (ISOD I Taunt 21 
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by its own weight alone upon uprights fixed in and 
rising from g. foundation of brickwork built in and let 
into the ground, and supporting a tile roof Qisterm 
standing merely by their own weight f glass-chouses ^ 
erected by a market-gardener, resting on the ground by 
their own weight alone f hop-poles a loom in a cotton 
mill, the legs of the loom being let into loom-feet or 
cylinders dropped into holes in the floor;® metal plates 
laid upon the surface of the ground in a rolling mill as 
a flooring, and straightening plates used in the mill and 
laid in the same manner;® machinery standing on the 
ground by its own weight alone and not attached to 
the flobr or walls of the building mirrors and pictures 
attached to the walls of a house in the ordinary way by 
screws or nails or are even fixed by metallic bolts;® the 
pipes of a heating apparatus connected to the boiler by 
screws f sheds or buildings resting upon but not 
fastened by mortar or otherwise to a stone or brick 
foundation a steam winch bolted to a heavy stone lying 
.upon the floor of a building but not attached thereto 
tram-plates fastened to sleepers laid upon the ground but 
not embedded in ballast, notwithstanding that they have 
sunk into the ground by the pressure of the waggons. 


1 Dean v. AllaUey4x79^} 3 Esp 11 . cited m Elwes v. Maw, supra^ 

2 Maiher v Fraser (1856) 2 K. & J 536, 539 
^ Mears v. Callendar (1901) 2 Ch. 388 

4 Glib. Evid 261 , and see Ex parte W Eari Dyke (1883) 22 Ch D 4H). 

^ Hj^tclnnson y. Kay (1857) 23 Beav. 413 

6 Meirop CounHes, , Socy v. Brown (1859) 26 Beav 454, 

7 Hellawell v. Eastwood (1851) 6 Ex. 295. 

8 Birch V Dawson (1834) 2 A. & E. 37 , Hellawell v Eastwood, supra , CLitnte v. 
Wood (1868) 4 Ex 329 , D'Eyrusourt v. Gregory (1866) 3 Eq 382, 396 

9 Jenktns v. Gethtng (?862) 2 J & H 520 

10 Wafishroughv Baton (183^^4 A &E 884, Dean v Allalley (1799) 3 Esp. 11; 
Penton v. Rohart (1801) 4 Esp 33 ; 2 East. 88, WUtshear v. Cottrell (1853) 1 E & B. 
674. 

11 Insh, Bldg, Socy,^, Mahony (187^ Ir R, 10 C.L, 3i^3, 369 
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passing over them;^ a tent held in '"position in the 
ordinary way by ropes and pegs;^ tapestry tacked to 
tfie walls of a room, and not forming an iniegral part of 
the entire covering of the walls;® vats irT a brewery, and 
utensils in a distiilery, supported by and resting" upoh 
brickwork or timber frames, but not fixed to the ground, 
and attached only by communicating pipes to the walls 
or to the piers on which they stand a varnish house, 
having a brick foundation let into the ground, and a 
chimney belonging to it, upon which a superstructure of 
wood was used as a varnish manufactory, but merely 
placed upon a wooden plate laid upon the brick founda- 
tion f a windmill resting on a brick foundation f a 
weighing machine, placed in a hole dug in the ground 
lined with brickwork, not attached to the brickwork in 
any way, with the weighing plate level with the surface 
of the ground;^ a wooden stable standing by its own 
weight alone upon blocks or rollers;* a washer, or 
machine for washing cloth in a cloth mill, resting upon 
but not fastened to the floor of the mill.® 

But the following articles, attached as described, have" 
been held to be fixtures : advertisement hoardings fixed 
to the soil in a very substantial manner;^® brick pillars 


1 Beaufort 'v Bates {1^2) S De F & J. 381, cf Turner v Cameron (1870) 5 Q B 
306, ReArmyiage, Ex ffarte Moore aud Robinson'i>^ <§>0 , Coy (^1880) 14 Ch D 39 
The Patent Peat Coy , Lid (1867> 17 L T. 69. 

5 D'Eyncourtv Gregory (1866) 3 Eq 382. 396, Harvey v Harvey (1740) 2 Stra. 
1141 ; and see Norton v. Dashwood (1896) 2 Ch. 497 , In re De Falbe J^1901) 1 Ch 523 , 
Re Whaley (1908) 1 Ch. 615 , Letgh v Taylor (1902) A C 157 

4 Horn V. Bafeer (1808) 9 East 215, Ex^arte Reynal (1841) 2 Mont D & D 443, 
454 ; Chidley v. West Ham (1874) 32 L T 486. 

® Penion v. Bohoff-f <1801) 4 Esp. 33 , 2 East 88 

® jR. V, Otley (1830) 1 B. & Ad. 161 , and see R v. Londonthorpe (1795) 6 T R 377—- 
a case of ai.:post-windmill. n 

^ Ex parte Asibury^ re Richards (1869) 4 Ch 630^ 

5 Fiizherberiy Shaw (1789) 1 H.Bl. 258 

^ LonghoUom v. Berry (1869) 5 Q.B. 123 , Holland v. Hodgson (1872) 7 C P. 528 
^ Prov. BiU-PosHng v Low Mopr Iron Coy (19(19) 2KB 344. 
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built on and fastened by mortar to the floor of a d^iry 
a boiler buiU into the masonry of a greenhouse;^ a 
conservatory^ erected on a brick foundation, afSxed to 
and communicating with rooms in a dwelling-house by 
windows and doors;® carpenter's lathes, fixed to the 
floor of a building solely for the purpose of enabling 
them to be more conveniently worked chemical plant, 
used for the manufacture of sulphuric acid, and consist- 
ing in part of leaden chambers supported by and enclosed 
in substantial wooden frames, resting on but not fixed 
to stone walls and pillars, or on unfixed iron columns f 
an engine and steam-shammer, fastened by screws to a 
stone bed fixed in the ground;® an engine screwed down 
to thick planks lying on the ground and attached to a 
fixed boiler f an engine bolted to a wooden frame- 
work embedded in mgrtar, laid in brickwork;® a 
flagstone let into the ground;® a greenhonse 
fastened by mortar on walls built to support it;'° 
gas-holders in gas-works gas-engines affixed to the* 
floor of a building solely for the purpose of keeping then^ 
steady and their more convenient use;^^ gas-fittings 
•attached to the ceilings or walls of a house in the usual 


1 Leach v Thomas (1835) 7 C. & P. 32}7. 

2 Jenktns v Geihtng (1863) 3 J & H 520. 

* Buckland^ v Buiii^field (1820) 2 Brod & B 54 ; and see West v, Blakeway (1841) 
2 Man &G 729 

Reynolds v Ashby (1904) A C 466 , (1903) 1 K.B. 87. 

^ Pole-Carew v. Western Cotmttes^ So.y Manure Coy, (1920) 2 Ch 97 

6 Mettjsfp. CountteSy &c , Socy, v Brown (1859) 26 Beav, 454. 

7 Climie v Wood (1868) 3 Ex. 257, (1869) 4 Exch. 328 

8 Cross V. Barnes (1877) 46 L J Q B. 479. 

8 Ex ^arie Astbury, re Rtchards (1869) 4 Ch. 630. 

1® Buckland v. Butierjyid (1820) 2 Brod & B 54; Jenkins v Geihtng (1862) 
2 J & H 520 . Mears v Callendar ( 4901 ) 2 Ch 388 , and see West v Blakeway (1841) 
2 Man & G 729. 

11 R V. Lee (1866) 1 Q B. 241 

32 Hobson V. Gorrtnge (1897) I Ch. 182, Crossley v Lee (1908) 1 K B 86; L* re 
Harvey and Mann (1920) 123 E 242 , Reynoths v Ashby (l!^) A.C. 466. 
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way^ ; looms in a cotton mill nailed or screwed dowrs 
through the loom feet to wooden plugs in tl^ stone floor- 
ifig," or to beams f machinery fastened to buildings by 
bolts and nuts to. keep it steady in use;‘ metal 4>late,s 
forming an integral porrion of the flooring of a building- 
or mill f mirrors and pictures forming an integral por- 
tion of the entire covering of the walls of a room and 
taking the place of panels, and 'not merely attached in. 
the ordinary way by nails or screws railways em- 
bedded in ballast;' retorts in gasworks;® staddles, or 
stone pillars for supporting ricks, which are mortared 
to a brick foundation;® a steam crane, screwed to blocks 
of stone cramped together and laid on a prepared bed of 
mortar, and supported by guys stills set in brickwork 
and let into the ground the, signboard of an inn;'® 
salt-pans in salt works, fixed with mortar to a brick 
floor, with furnaces under them a stocking-frame in a 
-cotton mill, affixed to the floor to render it steady and 


1 Seteellv Atigersiein (1868) 18 L.T 300; though, m practice, they are not treated 
as fixtures, but as fixed chattels 

2 Boyd V Shorrock (1867) 5 Eq 79, Htiichtnson v Kay (1857) 23 Beav 417. 
Longbottom v Berry <"1869) 5 Q B 123 . Holland v Hodgson (1872) 7 C P 328 

® Holland V Hodgson, snPra 

4 Wahnesley v Mtlne (1859) 7 CBNS 115, Longhoiiom v Berry, supra, 
Mather V Frtuser (1856) 2 K &J 5 S 6 , Holland v, Hodgson, supra 
s Bx parte Asfbury, re Richards (1869) 4 Ch 630, c/, Meirop Counties, &c„ 
Socy, V, Brown (1859) 26 Beav, 454 
® B'Eyncouri v Gregory (1866) 3 Eq 382* 

7 Turner v Cameron (1870) 5 QB 306, Re Armytage, Bxjyarte Moore and 
Robinson^ s,S>c , Coy, (1880) 14 Ch D 39, cf Beaufort v Bates (186$) 3 Do F & J. 
381 

^ R V. Lee (1866) 1 Q B 241. 

2 Wilishear v. Cottrell (1853) 1 E & B. 674 

Re Armytage, Bx parte Moore and Robinson's, &c , Coy (1880) 14 Ch D 39 
XI Horn v Baker (1808) 9 East. 215 , Bx parte Reynal (1841) 2 Mont D. & D 443 ; 
Chidley v West Ham (1874) 32 L T 486 
12 Ex parte Willoughby D'Eresby, re Thomas (1881) 29 W R. 527 
1® Lawton v. Salmon (1782) 1 H. Bl 259n- , Mansfield v Blackhurne (1840) 6 Bing,- 
)SI,C, 426, 
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more convenient or use;^ spinning machines, similarly 
fastened;^ a Jhreshing machine, fixed by bolts and 
screws to posts let into the ground f tapestry, taking 
the place of paifels and forming an integral portion of 
the covering of the walls and tlje fabric of the house;* 
a verandah, the lower part of which is* attached to posts 
fixed in the ground.® 

A careful perusal of these long lists will suffice to 
prove the elementary rule that the annexation of a 
chattel to realty depends mainly upon its attachment 
to the soil or to something, such as a building, which 
is attached to the soil ; but it will be noticed that in some 
of the .cases where articles were held not to be fixtures 
there was some degree of attachment. The lists show, 
on the other hand, that where there was no attachment, 
the chattels did not become fixtures, and this may be 
taken as the general rule, except where a chattel is 
constructively annexed.® 

Actual Annexation : Such a mode of annexation as 
that described above, constitutes actual annexation. 
Where the thing is itself let into or united to the land, 
as where a greenhouse is built upon and fixed to land/ 
it is said to be directly annexed. Where the thing is 

fastened to something which is itself annexed to the soil, 

« - , — 

* 1 Crossleyy Lee (1908)1 K.B 86, Hollaitd v Hodgson (1872) 7 C.P. 328, Long- 
bottom V. Berry (1869) 5 Ci B 123 , c/ Trapses v, Harter (1833) 2 C. .& M. 153 , 
Hellaw^U v BastRoood (1851) 6 Ex. 295 

2 Hellawell v Eastwood (1851) 6 Ex 295 The decision in this case was to the 
contrary, but must now be taken as over-ruled by Holland v Hodgson (1872) 7 C.P 
328 . Reynolds v Ashby (1904) AC 466, Crossley v, Lee (1908) 1 JC B. 86 

^ Wtlishear v. Cottrell (1853) 1 E & B 674 

4 D^Eincourty Gregory (1866)3 Eq 382, 396. Harvey v Harvey (1740) 2 Stra. 
1141, Norton y Dashwoo^d (1S96) 2 Ch 497. In re De Falbe (1901)1 Ch 523. Levgk 
V Taylor (1902) AC 157 . Re Wh^y (1908) 1 Ch 615. 

5 Penry y Brown (1818) 2 Stark 403 

® See infra 

I Jenktfis V. Gethtng (1862^2 J & H. 520 
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CONSTRUCTIVE ANNEXATION. 


as where a boiler is fixed to such a greenhouse/ it is 
said to be indirectly annexed. 

* Constructive Annexation : Some things, though 
not actually and -physically connected to the soil, are 
considered as constructively (i-e., by construction of law) 
annexed. These cases come within the maxim : res 
accessoria sequihir rem frincipalem; accessory things 
go with the principal thing. Thus, locks and keys, 
windows and doors hanging or serving to a house, 
although they may be distinct things, are considered as 
annexed to the house to which they belong f a millstone 
removed for the temporary purpose of picking, remains 
parcel of the mill/ loose articles which, though not 
physically attached to fixed machinery, are yet necessary 
for the working of the machinery, are considered in law 
as annexed to the realty, proviSed they are constructed 
and fitted so as to form parts of the particular machinery 
and are not equally capable of being applied in their 
existing state to other machinery of the kind/ duplicate 
parts of machinery are considered part and parcel of the 
machine for which they are intended, if they have already 
been used for that purpose, and it is not necessary that 
something more should be done to fit them to it before 
they are ready for use / the blocks of stone comprising 
a dry stone wall, where the blocks are placed one upon 
the top of another without mortar or cement, are con-» 
sidered as constructively annexed to the soil on which 


5 Jenkins v. Gething (1862) 2 J & H 520. 

’2 Pyoiiv, Lady Sim John (1613) Cro Jac. 329, Shep, Touch. 470, LtfouVs Case 
(1614) II Co 50b, Bishop v EUioii (1865) 11 Exch 119; Moody v Sieggles (1879) 
12 Ch. D. 261. 267; Herlakenden’s Case (1589) 4 Co. Rep 62a. 64a 
^ Place V Fagg (1829) 4 M. & R. 277 ; Walmesle^v. Mtlne (1859) 7 C B N S 115. 

* Dixon V Fisher (1845) 12 CL & F 312, 330, Mather v. Fraser (1856) 2 K. & J. 
536.539; Whtieheadv Benneit (1858) 27 L J Ch 475, Batn v Brand (1876) 1 App 
Cas 762.764. 

^ Ex Parte Asibury, m Richards (1869) 4 Ch 630, 634.r 
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the wall, of whi«h they form integral parts, is placed f 
statues, vases, &c., placed in the vicinity of a building 
and resting (»n.the ground by their own weight alone^ 
if they are stricMy and properly part of the architectural 
desigrf of the building and grounds, and are put there 
as such, as distfnguished from mere, ornaments after- 
wards added, are considered as constructively annexed 
and a part of the freehold.^ 

Annexation not Synonymous with Physical 
Attachment : It is clear, from the foregoing examples, 
that mere physical attachment to or contact with realty, 
does not per se constitute annexation, i.a., make an 
article a fixture ; the case of a carpet nailed to the floor 
of a house is an instance of this; it has not lost its 
chattel character by being so attached, because its 
attachment was for the •purpose of its more complete 
enjoyment as a chattel. On the other hand, the absence 
of any physical connection to realty is not per se con- 
clusive against a particular chattel being annexed to* 
realty, ie, a fixture ; articles constructively annexed may 
be considered as examples. 

Legal Significance of Annexation : The word 
'^annexation ” has, therefore, a special significance in 
relation to the law of fixtures : it does not mean the same 
as physical attachment ; it means that whether the parti- 
cular article is physically connected or not, such ^article 
has become ^art and parcel of the land and subject to 
all the incidents attaching to the land and, in this re- 
spect, has lost its chattel character as loilg as it is so 
annexed. 


1 Holland v. Hodgson (1872) 7 C P 335 

2 D'Eyncouri v. Gregory (1866) 3 Eq 382 
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\XXl':XATION V QCEbllON OF IXTEXTION. 


Annexation a Question of Intention ; When a 
chattel is attached directly to the soil or to something, 
such as a building, which is itself directly attached to 
the soil, the question arises as to whQjther such chattel 
has or has not biecome a fixture, or, in others words, 
Avhether such chattel lhas or has not become annexed 
to the realty. It is a question which must depend 
upon the circumstances of each particular case, and 
mainly on two circumstances, as indicating the inten- 
tion : (1) the mode in which the article is connected, 
and whether it can be severed integre, salve et 
commode or not, without injury to* itself or to that 
to which it is connected; and (2) the object with 
which the article is connected, and whether it be 
for a permanent purpose or merely for a temporary 
purpose and the more complete enjoyment of the 
thing as a chattel^ Of the^ two circumstances, the 
mode of attachment is not always the more important, 
and its importance relatively to the object and purpose 
of the attachment is probably not now what it was in 
^simpler times.® Ultimately the question is whether the 
article is intended to form part of the land,*^ though tlie 
circumstances which can be relied on to show the inten- 
tion are such as exist at the time and are patent for all 
to see/ The intention of the person affixing the article to 
the land is, therefore, material only so /ar as it can be 
presumed from the degree and object of the attachment/ 

Mode and Degree of Attachment : Jt is obvious 
that where an article is so firmly attached to the land that 


1 Hollatidv Hodgson^ ilB72) 7 C F 328 

2 Letgh V Tailor (1902) A C. 157, 162 , affirming In re De Falbe (1901) 1 Ch 523, 531 
^ Wakev Hall (ldS3) S A C 205; Letgh v Teller, supra. Re Hiilsc (1905) I Ch 

406» 411 

4 See ante, p 3 

* Hobson V Gorringe (1897) 1 Ch. 182 
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its removal necessarily involves its destruction, e.g-, 
paper pasted to the walls of a room/ it has lost its 
character as ft chattel and has become a part of that to 
which it is attached. So also if the article has been so 
incorporated with that to which it is attached as to 
become an integral portion of tile latter {e.g,, the bricks 
composing a building^), from which it can only be 
separated by a process of disintegration. Unless an 
article attached to the soil can be removed without 
material injury to itself or to that to which it is attached, 
its physical attachment is sufficient in itself, independ- 
ently of any other consideration, to show that it has 
ceased to be a chattel.® If, on the other hand, the 
ai’ticle.in question is no further attached to the land 
than by its own weighty it is generally to be considered 
a mere chattel / even in such a case, if the intention is 
apparent to make the art#cle part of the land, it becomes 
part of the land and ceases to be a chattel.® Where, 
however, the degree of attachment is so slight that the 
article can be removed integre, salve et commode, the* 
question whether the article is a fixture or not must then 
be determined by a consideration of the object and pur- 
pose of the attachment. The mere possibility or even 
facility of removal does not decide the question.® 

Object and Purpose of Attachment : If an article 
is connected ^to the soil, or to something which 
itself is so connected, for a permanent purpose, it becomes 
a fixture, hpwever slightly it may be affixed. Tf, in 


1 D'Eyncouri v Gregory (1866) 3 Eq. 382. 390. ^ 

2 Parsons v. mnd (1866) 14 W R 860, 861 , Whtiehead v. Bennett (1858) 27 I.J. 
Ch 474 

® Wake V Hall (1883) SAC 195 , and see Smtih v. Render (1857) 27 L J Ex 83 
^ See Wilishear v CoUrell (ISSsf 1 E & B 674, and the cases there cited 
® B'Byncourt v Gregory (1866) 3 Eq, 382. 

« See Dixon v. Ftsher (1845) 5 D 796; 12 Cl & F. 312. 
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tact, an article is attached, it is necessary to inquire 
with, what object it was so attached, as even in the case 
of a slight attachment, an article will eease to be a 
thattel unless that object be temporar}\ Thus it some- 
times becomes material to consider the objept and 
purpose of the attachment as it is to be inferred from 
the circumstances of the case. The quantum of fixture 
is important, but is not the only matter which has to be 
taken into consideration. One must ask oneself : is 
there any more fixing than was necessary for the enjoy- 
ment of the chattel as such? A, mode of fixing might 
have to be employed which in many cases would be 
conclusive of an incorporation of the chattel with the 
freehold. But the moment it is determined that the 
mode of fixing which was employed was absolutely 
necessary for the enjoyment of the chattel as a chattel, 
the inference of its incorporation with the freehold does 
not arise. ^ 

Among the various cases in which the greatest diffi- 
culty arises are those in which the articles in question, 
'though fixed to the land or to the floors or walls of 
buildings, are easily removable without material injury 
to the land or the fabric of the building or to> themselves. 
Such articles may in some cases retain their chattel 
nature and do not become fixtures, while in other cases 
they will be regarded as fixtures and annexed to the 
realty. The nature of the article is an important factor 
in deciding the question, but’ the object and purpose of 
the attachment is still more important ; and, in ''every 
case, all the particular circumstances by which the case 
is surrounded must be taken into account. In such 
cases, the article is a fixture if it^is placed in its position 


1 See In re De Falbe (1901) 1 Ch 523, 535, 
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permanently or faasi-permanenily, and its presence and 
use as such makes the land or building more valuable for 
the special pnrpose for which the land or building is 
used. 

For example, if machines are^ placed in a building 
intended for use as a factory, and are fastened to the 
floor or walls in order to render them more steady and 
convenient for use as machines, though they may only 
be fastened by screws and so easily removable without 
damage either to the building or themselves, if their 
presence and use makes the building itself more valuable 
as a factory when used as a factory, the machines are 
regarded as improvements or additions to the land or 
building's, and consequently are fixtures/ Even when 
.the premises are let for a term of years and the article 
is affixed by the tenant, it is not essential that the article 
shall remain in the same position throughout that period, 
for it may, if of a suitable nature, e.g., a loom in a cotton 
mill, or a gas-engine, be removed and fastened in another 
part of the building and yet remain a fixture.^ If on the 
other hand, the article is placed in its position temper- * 
arily,® or for the purpose of its more convenient use as a 
chattel/ or if it is a mere convenience and not' a 
necessity for the manufacture carried on in the building,® 
it is not to be treated as a fixture. Thus, in one case, 
a hydraulic press was held not to be a fixture/ and, in. 
aix>ther case a switchback railway was held to be erected 

1 See H(^Uand v Hodgson, ‘tnfra, Walmesley v. Mtlne (1859) 7 C B N S. 115, 

Longooiiom v. Berry (1869) 5 Q B 123 , Hobson v Gorrtnge (1897) 1 Ch 182 , 
Reynolds v. A^hby (1904) A C 466 , Crossley v Lee (1908) 1 KB. 86, Chtdley v 
West Ham (1^4) 32 L T 486, 488 • 

2 See Boyd v. Shorrock (1867) 5 Eq. 72, 78 , Turner v. Cameron (1870) 5 Q B 306, 
312 , Holland v Hodgson (1872) 7 C.P. 335 

® As to the meamng of the terms “ permanent ” and “ temporary ’’ m relation to the 
object and purpose of the attachment, see tnfra^ pp. 18, 19 
^ See Hobson v. Oorringe (1897) 1 Ch. 182 
® See Parsons v. Htnd (1866) 14 W.R 8®) 

^ Chamberlayne v. Colhns (1^4) 70 L T. 217. < 
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for its more convenient use as silch and not to 
enhance the value of the land, and not tO' be a fixture/ 
Chairs screwed to the floor of a place of public 
entertainment, and subject to a hire-puiK^hase agreement 
for twelve weeks; have^ been held not to be fixtures, on 
the ground that they were fixed merely for a temporary 
purpose ; but where the owner of the premises was also 
the owner of the chairs, chairs similarly fastened have 
been held to be fixtures.^ 

Nature of Article as a Test : In some cases the 
very nature of the article may be such as to show that it 
was attached temporarily and only for its more complete 
enjoyment as a chattel, and has, therefore, not become 
a fixture; as where a carpet is tacked to the floor of a 
room for the purpose of keeping it stretched;® or where- 
mirrors and pictures are attached by screws or nails in 
the ordinary way to the walls of a house, or are even 
fixed by metallic bolts or where bookcases are fastened 
to walls by screws or nails;® or where a sideboard is 
similarly fastened ; or where a cloak is firmly fixed to the 
wall of a room f or where the anchor of a ship is firmiv 
fixed to the ground in order to bear the strain of the 
ship's cable or where hop poles are driven into the 
ground to support hop plants;® and the same may be 
said of a tentJ It would be absurd to call such things 

1 Chamberlayne v, Colhns (1894) 70 L T 217 

^ See'' Lyon v London Ci^iy and Midland Bank (1903) 2 KB 135, Vaudeville 
Elecirtc Ctnemay Lid v. Murisei (1923) W N 150 

® Boyd V. Shorrock (1867) 5 Eq 79 , and see Hellawell v Eastwood (18S1) 6 Exch 
313; Huichtnson v Kay (1857) 23 Beav 417, Haley v Hammersley (1861) 3 De 
F. & J 592 , Holland v, Hodgson (1872) 7 C,P. 335. 

^ Birch V. Dawson (1834) 2 A & E. 37 . Hellawell v Eastwood, sui^ra , Haley v 
Hammersley, supra , R v. Lee (1866) 1 Q B 254 ; Chmte v. Wood (1868) 4 Ex. 329 . 
D'Eyncouri v, Gregory (1866) 3 Eq. 382. 396 

® Btrch V Damson, supra 

® Parsons v. Htnd (1866) 14 W.R 861 
Holland v. Hodgson, supra 

® Gilb Evid 261 , and see Ex parte S^r W, Hart Dyke (1883) 22 Ch D. 410. 

® The Patent Peat Coy (1867) 17 F T 69 
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fixtures as are gasily removable and are repeatedly 
removed. But the case is different if pictures or mzVrors 
or tapestry are placed in panels so as to form an integral 
portion of the enj:ire covering of the walls/ In such a* 
case, though the articles may easily be .removed, yet, as 
their removal would necessitate tfte substitution of some 
other article or substance in their place, the covering of 
the walls would be incomplete without them, and the 
same applies to movable dog grates substituted for fixed 
ones/ And shelves may be so attached as to show clearly 
that they were intended to form part of the house/ 

Interest of the Party Affixing the Chattel ; 
When the object and purpose of the attachment are 
considered as a test whether an article has or has not 
.become a fixture, they must, in most cases that arise, be 
regarded in relation to the interest in the land of the 
person affixing the article, which interest, as in the case 
of a tenant for years, may itself be temporary. If it 
appears that the article has been affixed with the inten- 
tion of its remaining affixed during the continuance of 
that interest, the purpose of the attachment cannot be' 
considered merely temporary,^ for the authorities on the 
subject lead to the conclusion that where an article is 
anyway affixed to the realty with a view to its better 
enjoyment during the interest of the person affixing it, it 
becomes a fixture, whether that person be the owner of an 
estate of inheritance for life or merely for a term of 
years. 

The extent of the interest of the person affixing the 
article is, therefore, immaterial to the question whether 


1 D^Byncouri v Gregory (1866) 3 Eg 382 ^ Monit v. Barnes <1901) 1KB 205, 

Lady Si John v Pyoii (1613) 2 Bulst. 182 

* See Boyd v. Shorrock (1867) 5 Eq 72, 78, Turner v, Cameron (1870) 5 Q.B. 306, 
312 . Holland v. Hodgson (1872) 7 C P. 3S5 



20 


ONUS OF PROOF AS TO ANNEXATION. 


the article is a fixture or a chattel ; the question is what is 
the object and purpose of the attachment as evidenced 
by the use to which the article is, in fact,; applied. The 
'nature and extent of the interest of tljp person affixing 
the article is material only in regard to the right. of 
removaL^ 

Annexation a Question of Evidence : From what 
has been stated it is clear that in all cases the question 
whether an article has been annexed to the freehold is 
one of evidence and depends upon the particular circum- 
stances of each case. """ Perhaps the true rule is, that 
articles not otherwise attached to the land than by their 
own weight are not to be considered as part of the land, 
unless the circumstances are such as to show that they 
are intended to be part of the land, the onus of showing, 
that they were so intended lying on those who assert 
that they have ceased to be chattels, and that, on the 
contrary, an article which is affixed to the land, even 
slightly, is to be considered as part of the land unless- 
the circumstances are such as to show that it was 
"intended all along to continue a chattel, the onus lying" 
on those who contend that it is a chattel.’’^ 

Consequences of Annexation : From what has been 
stated in the foregoing pages, it will readily be appre- 
ciated that the annexation of articles to realty is attended 
by important consequences in connection with the 
devolution of property on death;® the grant of a leaseV 
a tenant’s bankruptcy;® and sales, assignments^ and 
mortgages of property.^ These are considered in detail 
in the following chapters. 


1 Gihson v Hammersmith Rly Coy. (1862) 3^ J Ch. 337, 342. 

^ Holland V Hodgson (1872) 7 C P 335, per Lord Blackburn 
® Seei>osif, Chaps III, and IV 4 See ^»osi. Chap V 

® See i>osi^ Chap XI See post, Chap. IX 
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THE RIGHT. OF REMOVAt— IN GENERAL. 

The Two General Rules as to Fixtures ; Articles 
which, by their annexation to land, have become fixtures, 
properly so called, are subject to two well-known general 
rules of law. The first of these is that expressed by the 
maxim : Quicquid plantatur solo, solo cedit : Whatever 
is annexed to land, forms part of the land. The second 
is quite ^ different and a separate rule : that whatever 
once becomes part of the freehold cannot afterwards be 
severed by a limited owner, whether he be owner for 
life or for years, without the commission of waste, ^ an 
offence w^hich may be restrained. These are tw’-o rules 
standing consistently together, and not one by way of 
exception to the other.^ 

Right of Removal an Exception : To the first of 
the two rules stated above, there is no exception whatso- 
ever. That which is annexed to the freehold becomes 
a part of the freehold, at the present day as much as it 
did in the earliest times. But to the second of these 
rules, namely, the irremovability of articles annexed to 
the freehold, an important exception has been established 
in favour of fixtures which have been annexed to* the 
freehold for the purposes of trade, or domestic ornament 
and convenience, and in a minor degree (because their 
removal is subject to conditions) for the purpose of 
agriculture. The exception of fixtures annexed for the 
purposes of trade or domestic ornament and convenience 


1 See ^osi. Chap. XVI ^ ^ 

2 See Bain v Brand (1876) 1 App Cas 76Z, per Lord Cqjrns, C 
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has^ been established only by a relaxation of the second 
general common law rule stated above ; the exception in 
favour of fixtures annexed for agricultural purposes has 
been established by statute, and only in favour of tenants 
under contracts of tenancy/ Under these exceptions, 
a limited owner, who has annexed to the freehold articles 
which come within the classes described, has a certain 
limited power of severance and removal. Accordingly, 
the right of property in such articles is not, as in other 
cases, absolutely vested in the owner of the freehold 
on their annexation thereto, but, in certain circum- 
stances, as will appear hereafter, is liable to be divested 
by their severance and removal from the land.^. 

It should be observed that the right of severance and 
removal, allowed under this exception to the common 
law rule, is of a very differeitt description from that by 
which the owner in fee of land severs and removes 
articles annexed to his own freehold. In this latter case, 
the owner exercises the same right in all respects that 
he enjoys in respect of cutting down trees, or* doing any 
other act as owner of the land; it is a right arising out 
of his'ownership of the estate; and the law of waste has 
no application to such a case. But where any person, 
other than such owner in fee, severs and removes an 
article from the freehold which has been annexed to 
the soil by himself or those through whom he claims, 
the 'right exercised by him does not arise merely out 
of his estate or interest in the land, but is a" special 
privilege allowed by the law in certain special cases only. 
Moreover, it will be appreciated from an attention to the 
principles on which this power of severance and removal 


See post. Chap. VI 

* See Bmn V, Brand (1876) 1 Apr. Cas, 762,, 77 % , TWake v. Ball (1883) 8 App Cas, 



GROUNDS ON WHICH EXCEPTION ALLOWED. 33 


depends, that it is always connected with and dependent 
on some estate or interest in the land to which the 
article is annexed, and is not simply collateral to such 
estate or interest; it is a power coupled with an interest/ 

Grounds on which Exception Rests : In earlier 
times, when the general common law rule as to the 
irremovability of fixtures obtained in its utmost rigour, 
the simpler and ruder constructions then prevailing 
rendered it very difficult, if not impossible, to sever 
fixtures from the realty, without doing material damage 
either to the soil or the fabric of the building or to the 
article itself, or to both. But the vast gradual change 
in corvditions and mode of life which have since taken 
place has resulted in modes and degrees of annexation 
which, in the majority of cases, makes it an easy matter 
to sever fixtures from tho freehold without doing material 
injury to either the fabrics of buildings or the fixtures 
themselves. 

Accordingly, it will be found that the consideration^ 
^upon which questions respecting the right to remove 
fixtures have, from time to time, turned are : the sihia^ 
tion of the party claiming the right to remove the article, 
as the executor of a tenant in fee, or in tail, or for life, 
or tenant for years, and with respect to a tenant for 
years, the continuance of his right after the expiration 
of his term and re-delivery of possession to his landlord ; 
the nature of the article annexed, whether it* was a 
chattel in gross or in part, before its annexation; the 
intention of the parties in making the annexation; the 
comparative values of the fixture and the land in a state 
of union and when disunited ; the effect of custom ; and 

1 Poole's Case (1703) 1 Salk, 368 , MtnshaU v Lloyd (1837) 2 M. & W, 460 ; Saini v. 
PiUey (1875) 10 Ex. 140 ; Bmn v. Brand (18761 1 App, Cas 768, per Lord Cairns, L.C. 
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the in]%bry occasioned to the freehold^^or to the article 
itself by the removal. But the principal consideration 
which has governed all the decisions relating to the 
removal of fixtures has been and is thcir object and pur- 
pose of the annexation, that is to say, wheth'er the 
annexation was made'^ for the purpose of trade, or 
domestic ornament and convenience, or agriculture 
merely, or, on the other hand, for the general improve- 
ment and benefit of the freehold. 

It is upon these grounds generally, or some combina- 
tion of them, that the Courts have ascertained and 
supported the right of removal of fixtures ; and, for this 
reason, it may be useful to consider each of these 
grounds m turn; their application in particular cases 
will then be more readily appreciated. 

The Situation of the Party Claiming the Right : 
On an examination of the cases relating to the remova- 
bility of fixtures it will be found that the quantum of the 
pstate possessed by the person annexing the article to 
the freehold in his possession forms an important element 
in the general considerations which induced the Courts 
to admit an exception to the general common law rule. 

It is obvious that while an owner in fee may do what 
he pleases with his property, and may annex and sever 
and remove fixtures as and when he pleases, it was not 
at all necessary, in order to encourage him to annex 
valuable articles to his freehold, that any exception to 
the general common law rule should be established.^ 
But the case of a limited owner, such as a tenant for 
life or years, ^ is different, because under the general 
rules of law if he annexes a chattel to the land he cannot 
sever it without the commission Of waste. This rule of 


1 See Ptsher v Dixon (1845) Cl & F 312, per^Lord Cottenham 
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law was a discoifragement to such owners and would, 
without doubt, tend to prevent them improving fheir 
property. For example, what tenant for years will lay^ 
out his money ifi costly improvements of the land, if 
he must leave everything behind him which can be 
said to be annexed to it ? As a matten of public policy 
and for the encouragement of trade, therefore, an excep- 
tion was admitted in favour of trade and ornamental 
fixtures annexed by a limited owner, so that such 
persons as tenants for life or years might be induced 
to employ their capital in making such improvements, 
with the certainty of having the benefit of their 
expenditure secured to them on the termination of 
their estates.^ 

Accordingly, therefore : In regard to fixtures, and a 
claim to remove them, the law has regard to the relation 
of the parties, and differs according to the nature of that 
relation. It will suffice to mention three sets of cases. 
As between landlord and tenant, the claim of the tenant 
to remove fixtures set up by himself is the most favoured ; 
as between tenant for life and remainderman, the claim 
of the tenant for life to remove fixtures set up by himself 
is less favoured; and as between executor and heir, 
where both claim under the same owner, the claim of 
the executor to remove fixtures set up by the owner is 
still less favoured,”^ in fact it may be said that the 
e^fecutor has, as a rule, apart from express directions in 
the will, no right to remove fixtures, for the fixtures are 
part of the land and the land goes to the heir.® The 
distinction between the powers of the tenant for life and 


1 See Penion v Robari (1801) 2 Ea^ 88. 90 

2 See Norton v, Dashwood (1896) 2 Ch. 497, 499. per Chitts , J . Blwes v. Maw 
<1802) 3 East 38. 51. 

S See In re Chesterfield's Settled Estates (1911) 1 Ch 237 , Ftsher v. Dtxon (1845) 
12 Cl & F 312 , Ba^n v Branclixm) 1 App Ca% 762 
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the tenant for years to remove fixtures is, in general, 
but slight, but there is a considerable difference in 
'respect of agricultural holdings^ 

f 

The Nature of the Article : In the case of ° White- 

p 

head v. Bennetf it was argued, on the dicta in the 
case of Elwes v. Maw/ that buildings made of brick 
with foundations let into the soil to some depth were 
removable by a tenant who had erected them for the 
purposes of his trade. It was held, however, that the 
mere fact that they were used only for the purpose of 
trade did not entitle the tenant to remove buildings of 
this description. The learned Judge, Kindersley, 
said, further : With respect to anything in the nature 
of machinery, engines, or plant, or things substantial 
and solid, such as vats, utensils, etc., these are all clearly 
within the right of removal as between landlord and 
tenant. In all these cases the things sought to be 
^ removed might either be taken away bodily, where they 
rare capable of being set up again elsewhere, or, if by 
reason of their bulk or complexity it should be necessary 
to take them to pieces, they could be put together in the 
same form in some other place .... It certainly 
may be metaphysically argued from this that a building 
of the most substantial and solid character let ten feet 
into the ground with cement, is capable of removal brick 
by brick and of being put together in another place in 
the same form ; but the common sense of mankind*would 
determine that an engine is a very different thing from 
a house, although every stone, brick, tile, and chimney- 
pot might be removed; one, Jiowever, is the case of 


1 See Post, P. no. 2 ^7 L J. Ch 474,^ 9 (1802) 3 East 38. 
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removal of materials, and the other of taking to pieces 
and restoring to their former state actual portions of the 
engine.’’ 

As -another example of the principles upon which 
cases of this description are decided by the Courts, the 
case of Pole-Carew v. Western Counties and General 
Manure Company, LtdP may be noticed. In that case 
the company had erected, at their own expense, upon the 
premises occupied by them under a lease, various 
buildings for the purposes of their manure manufacture, 
and also a complete set of sulphuric acid making plant, 
consisting of pyrites burners, four reaction chambers, 
and two so-called '' Towers.” Three of the chambers 
were of great size (approximately 140ft. long, 20ft. 
wide, and 18ft. high), and each consisted of a rectangular 
leaden vessel supported^by and enclosed within a sub- 
stantial wooden framework, the lowest part of which 
consisted of a series of beams resting mainly on, but 
not fixed to, stone walls and pillars, except in the case 
of one chamber, which rested almost entirely on unfixed 
iron columns. The fourth chamber was really an open 
tank standing on a wooden platform upon beams which 
themselves rested on the stone walls and pillars. Each 
of the towers ” was in effect an upright chamber ” 
enclosed in a^wooden framework and supported by four 
•wooden posts having iron shoes ” and resting by their 
own weight on a necessary foundation. For the com- 
pany, it was argued that the chambers and towers were 
chattels, because they were not let into or united to the 
land in any way f and if they were not' chattels, they 
were trade fixtures removable by the company as tenants. 
For the plaintiff, it was argued that the nature of the 


1 (1920) 2 Ch '*97. 


^ See anie. pp. 6-8 
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Structure, the object for which and tfie circumstances 
under which it was erected must all be considered, in 
spite of the fact that they were not fastened in any way 
to the soil; that although there may %ot be physical 
annexation, there may^ be annexation by intention of 
the parties f that the structures could only be removed 
by reducing them to lead and wood ; that they were not 
put up for a temporary purpose, but in order that they 
might be permanently enjoyed during the term of the 
lease ; that the structures were accessories and a necessary 
part of the whole plant In giving judgment, Sar- 
gant, J., said that if one looked at the size, permanence, 
and general character of the structure, and observed the 
absence of any definite line of demarcation or division, 
and of any unity in the upper structure as distinguished 
from the lower, one was driven to the conclusion that 
the whole structure formed one single unit and was in 
the nature of a building; that it was not a chattel; that 
it was a fixture ; and that the lower portion of this unit 
being embedded in the land by ordinary foundations, 
if could not be considered a tenant^s fixture and must be 
considered from the beginning as being something per- 
manently annexed to the freehold of the nature of a 
building. And on appeal, the Court of Appeal held that 
the chambers and the towers must, having regard to* all 
the circumstances, be regarded as integral portions of 
one composite building permanently annexed to the’ 
freehold, and not as chattels or as tenant’s fixtures. 

» 

It seems to be clear from these two case's that where 
an article annexed to the freehold cannot be severed 
without being entirely destroyed, it cannot be removed 
even by a tenant for years.® 


1 See anie, p 14 and post, p 30 2 See, farther, post, pp 88, 99. 
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One other casa deserves notice in this connection : In 
D'Eyncourt v- Gregory,^ the articles in dispute t:om- 
prised tapest^es stretched on wood which was screwed 
and nailed to ^ooden plugs in the brick walls of a 
mansion-house; painted wood mouldings; a picture 
fixed in a panel by screws or Taails;^ carved and gilt 
frames filled with satin, also nailed or screwed to a wall ; 
a chimney-glass in a frame, with an oil painting sur- 
mounting it fixed with nails or screws ; figures and vases 
upon pedestals, which were not fixed and stood by their 
own weight ; stone figures of animals, which also rested 
on the ground by their own weight only ; and ornamental 
garden seats slightly let into the soil ; all of which were 
capable* of removal without material injury to the inheri- 
tance. The rival claimants were the representatives of 
a tenant for life on the one hand and the remainderman 
on the other. Lord RonTilly, M.R., held that, with the 
exception of the chimney-glass and the oil painting 
surmounting it, none of the articles above described 
could be removed by the representatives of the tenant * 
for life, because they were either essential portions of 
the house or formed part of its architectural design . The 
question, he said, m such cases is '' not whether the 
thing itself is easily removable, but whether it is essen- 
tially a part of the building itself from which it is 
proposed to remove it nor whether the articles rest 
bj their own weight, but whether they are strictly and 
properly part of the architectural design.’’^ 

On' similar principles, articles such as coppers and 
other brewing vessels, marble or other ornamental 
chimney-pieces, grates, ranges, stoves, and furnaces, 
pumps, iron ovens, and^ the like, which cannot be used 

1 (1866) 3 Eq 382 

2 See also Bulkeley v. Lyne Stephens (1895) 11 T L R, 564. 
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without being as much fastened as steam-engines, are 
removable; their nature is such as to indicate that they 
were only fastened temporarily and for ttfeir more con- 
wnient use as such. 

In conclusion upon this question of arguments derived 
from a considera^tion 6f the nature of the article, it is 
of the greatest importance that a clear distinction should 
be drawn between articles which are, in the proper sense 
of the term fixtures and articles which, though physically 
attached, are really fixed furniture/’ or equivalent to 
such. 

The Intention of the Parties : — Each case depends 
upon its own facts, and the circumstances may be such 
that the necessary implication to be drawn from the 
mode, degree, object and purpose of the annexation is 
that the party annexing the article in question to the 
freehold, intended that the article should be permanently 
part of the freehold and not afterwards removable. On 
Jhe other hand, the circumstances may clearly show a 
contrary intention. Again, it is very common to find in 
leases, clauses restricting the tenants’ ordinary right qf 
removal of fixtures. The intention of the parties must, 
in such cases, be determined as a matter of construction 
of the words of the lease.^ 

Apart from agreement, the intention of the party or 
parties is to be inferred only from the circumstances 
of the case, and, mainly, the mode and degree 6f 
attadhment of the article, and the object an^ purpose of 
such attachment,^ wihether it be for purposes of trade, 
or domestic ornament and convenience or agriculture, 
or for the benefit of the inheritance. And, although the 
interest of the person attaching Jhe article m the land to 


1 See ifosi, pp. 129. 130 


2 See anie, pp 19, 20 
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which it is attached is immaterial to the question whether 
the article is a fixture,^ this consideration may be of 
importance ii| determining the intention of such a 
person as to the^removability of the fixture.^ 

The Comparative Values of the Land and Fixtures 
WHEN United and Dis-united : As an illustration of 
arguments founded on this consideration, the case of 
Lawton v. Salmon may be considered. This case, 
which was heard before Lord Mansfield, was an action of 
trover brought by an executor against a tenant of the 
heir, to recover certain vessels called saltpans, which 
were used in salt works, and had been erected by the 
testator in his lifetime. It appeared that the saltpans were 
made of hammered iron and rivetted together. They 
were brought in pieces and might be again removed in 
pieces ; and they were not joined to the walls, but were 
fixed with mortar to the brick floor. There were furnaces 
under them, and space for the workmen to go round. It 
also appeared that they might be removed without injur- 
ing the buildings, though the salt works would be of 
no value without them, which, with them, were let for £8- 
per week. 

Lord 'Mansfield, in pronouncing the judgment of the 
Court, said : ‘‘’the salt spring is a valuable inheritance, 
but no profit arises from it, unless there is a salt work, 
which consists ?)f a building, etc., for the purpose of con- 
taining the pans, etc., which are fixed to the ground. 
The inheritance cannot be enjoyed without them; they 
are accessories necessary for the enjoyment and use of 
the principal. The owner erected them for the benefit of 
the inheritance ; he could never mean to give them to the 


1 See ante, p 19 

2 See Buckland v Butterfield (1820) 2 Brod, & B 54 , and (see the passage quoted 
from Leigh v. Taylor (1902) A C 157, fiost, p 36 
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executor, and put hi'm to the expense of taking them 
away, without any advantage to him, who could have 
only the old materials, or a contribution ?from the heir, 
'in lieu of them, but the heir gains £8 per week by them. 
On the reason of the thing, therefore, and the intention 
of the testator, they nfast go to the heir. It would have 
been a different question if ithe springs had been let, and 
the tenant had been at the expense of erecting these salt 
works ; he might very well have said : “ I leave the estate 
no worse than I found it.”^ 

The Effect of Custom and Usage : The Courts have 
in many cases adverted to the custom of the locality or 
the usage of trade as determining in particular instances 
the respective rights of the claimants to fixtures. A few 
remarks in this connection are, therefore, necessary. 

A local custom, strictly so# called, is not to be con- 
founded with what is sometimes called “ custom of the 
country,’’ which generally means no more than the 
prevalent usage of the county where the lands in question 
He. Nor is custom to be confounded with a mere usage 
of a particular trade. A local custom is the common law 
of the district in which it prevails, and it has, therefore, 
in that district, provided it is strictly proved, the binding 
force of law,* the only effect of usage, on the other hand, 
is to add an implied term to contracts in Respect of those 
matters to wihich the usage has reference, where the 
parties may be presumed to have contracted with 
reference to it. A custom must be limited to ^ some 
defined space of which the law takes cognizance, e,g., a 
county or parish, but not a private estate. It is more- 
over, of the essence of a custom that it should be 
immemorial and it will be defeated by evidence of 


3 Lawton v Salmon (1782) 1 H Bl. 259n. 
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non-e\istence wittiin legal memory, i.e., since IISIK Its 
operation, however, may be either expressly or impliedly 
excluded by thfe terms of a contract between landlord and* 
tenant; if not so excluded, it is binding on both parties. 
On the Other hand, a usage need not be immemorial, and 
ro substantiate it it is sufficient if it appears to be so 
well known and acquiesced in, he., of such notoriety, 
that it may reasonably be presumed to have been a term 
tacitly imported by the parties into their contract. It 
follow’s that usage is dependent upon the existence of 
contract, from which alone it derives its binding force; 
w^hereas custom operates independent!) of contract as a 
law, unless excluded by contract. 

As ail instance of custom properly so called, the 
customs of the High Peak of Derbyshire, prior to their 
establishment by statute,^ may be referred to. Thus, in 
the case of ]]^ake v. it wtis held that a person 

engaged in mining operations by virtue of these customs 
and erecting substantial stone and brick buildings, may 
remove them as against the landowner at any time while 
he continues to work the mine, or within a reasonable * 
time after he has ceased working. 

The Ix'jury Occasioned By the Removal : It is a 
maxim in the doctrine of fixtures that the principal 
thing shall not be destroyed by taking away the acces- 
sory.® It is, therefore, a condition or qualification of 
the right of removal of fixtures that this right may only 
be exercised ^where the separation will occasion no 
material injury to the freehold^ or to the articles 
removed but it is immaterial that the article has to be 


1 See 14 15 Vict c. 94 

^ (iH83) 8 App Cas. 195 , and see Bai^ v. Brand (18761 1 App Cas. 762. 

See Lawimt v Lawion (1743) 3 Atk 13, per Lord Hardwicke. 

^ Gibson V ffammersmtih Rly Coy (1862) 2 Dr. A Sm. 608. 

® Awj j? V Chohlyn (1835) 3 A. & E. 75 ; Leach x^Thomas (1835) 7 C & P. 327. 
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taken to pieces in order to remove fc, if it is capable 
of being put together again and set up elsewhere/ A 
, stone or brick building cannot be removed without 
injury to the freehold, and its removal •ivould in any case 
involve its disintregation. An engine, on the other 
ihand, may be removed without damage to the freehold, 
and may easily be set up elsewhere even though its re- 
moval necessitates separating it into its component parts.' 
The question whether a fixture can be removed without 
injury to the premises is a question of fact f and, if the 
damage is insignificant, it will not prevent the removal. 
In practice, it appears to be understood that where orna- 
mental or other fixtures are rightfully removed, ^ the 
tenant is liable to make good the injury to the premises. 
Similarly, where a tenant substitutes a fixture of his own 
in place of an article annexed to the premises at the time 
of the demise, he is bound to'restore the original article 
or to replace it by one of a similar description when he 
removes his own.® 

It should be observed, however, that the mere fact 
that the removal of an article will not occasion injury 
to the freehold does not per se warrant the inference that 
the article may therefore be removed. Nor does the fact 
that the premises may be reinstated in their original 
condition warrant the inference. 

Even though the removal would occasion no material 
damage to the freehold or the fabric of the building* to 
which the article is attached, the articl? may ^not be 
removed if its removal would necessitate its destruction. 
There is a material difference between the taking down 


1 Whtiehead v Bennett (1858) 27 L J Ch 474 

2 jHd. i and see ante, p 26 
S Avery v Cheslyn, supra. 

^ Maritn v JRae (1857) 7 E. & B 237 

« Martyr V Bradley (1832) 9 BmC. 2+ . Sunderland v Newton (1830) 3 Sim 450. 
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of a building’ aifd breaking it up into its component 
bricks or pieces of wood or stone, and the taking down 
of a machine Jnd separating it into its component parts, ^ 
for the machine ts capable of being put together again 
without the addition of new parts or details. The one 
case is that of the removal of materials, whereas the other 
is the removal of portions of a machine, which can be 
set up again elsewhere.^ 

The Object and Purpose of the Attachment : This 
subject, in so far as it constitutes one of the most 
important circumstances affecting the question whether 
the article has or has not become a fixture, has already 
been discussed in detail." It is necessary, in this place, 
to discuss its importance as affecting the right of 
removal . 

Articles are attached tq the freehold either with the 
object and for the purpose of the improvement and 
benefit of the freehold or inheritance, or for other pur- 
poses such as trade, agriculture, domestic ornament and 
convenience. In the former case, the article may not,, 
after its annexation to the freehold, be removed except 
by an owner in fee or with his consent. In the latter 
case, the right of removal depends on the other con- 
siderations we have discussed in this chapter, the 
situation of the. party claiming the right, the nature of 
the article, the intention of the party, the effect of 
custom, the injury occasioned to the freehold or the 
article jtself by its removal. These considerations apply 
generally; but in respect of agricultural fixtures, it 
should be observed that the right of removal arises only 
by statute and then only subject to certain conditions.® 


1 See Whtiehead v. Betineii (1858) 27 L T Ch. 474, and anie, p 26 , Leach v, 
Thomas (1835) 7 C & P 327 

2 See ante, pp 15-18 


Seei»os#,jp 103-107, 118-139. 
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A passaaje from the judgment of Tv6rd Halsbury, C., 
in the case of Leigh v. Taylor,^ usefully sums up the 
-principles we have noticed m the forego-ng pages and 
illustrates their application. This”* passage is as 

follows 

“ One principle, I think, has been established from^ the 
earliest period of the law down to the present time, 
namely, that if something has been made part of the 
house it must necessarily go to the heir, because the 
house goes to the heir and it is part of the house. That 
seems logical enough. Another principle appears^ to- 
be equally clear, namely, that where it is something 
which, although it may be attached in some form or 
another to the walls of the house, yet, having regard to- 
the nature of the thing itself, and the purpose of its being- 
placed there, is not intended to form part of the realty, 
but is only a mode of enjoym’ent of the thing while the 
person is temporarily there, and is there for the purpose 
of his or her enjoyment, then it is removable and goes to 
the executor. We have heard something about a sug- 
' gested alteration of the law ; but those two principles 
appear to have been established from the earliest times, 
and they are principles still in force. But the moment 
one comes to deal with the facts of each particular case, 

I quite agree that something has changed very much : I 
suspect it is not the law or any principle'of law, but it is- 
a change in the mode of life, the degree in which certain 
things have seemed susceptible of being put as mere 
ornament, whereas at an earlier period the ruder con- 
structions rendered it impossible sometimes to sever 
the thing which was put up from the realty. If that is- 
true, it is manifest that you can lay down no rule which 


1 (1902) A.C 157, 158 , affirming In re De Falbe (1901) 1 Ch. 523 ; and see Re Whaley ^ 
(1908) 1 Ch. 615 
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will in itself resofve the question, you must apply your- 
self to the facts of each particular case ; and I am content 
here to apply fnyself to the facts of this case. Here are. 
tapestries which, ^it is admitted, are worth a great deal 
of money. I put the case ; Suppose 'this had been a 
tenant from year to year, and she put up these things, is 
it conceivable that a person would for the purpose of the 
tenancy from year to year put up these things exactly in 
this way if thereby she made a present of £7,000 to the 
landlord ? .... I am unable to sever the two sets of 
facts which I suggest. It is all very well to say that 
there is a difference between the cases of an heir and an 
executor on the one hand, and a landlord and tenant on 
the other; but if you grant the proposition that it must 
depend upon the purpose of the annexation, and }ou 
must attend to the degree of the annexation, I am 
wholly unable to frame a hypothesis of a state of things 
in which these two principles will not decide the ques- 
tion, whether you are dealing with a landlord and 
tenant, or whether you are dealing with a tenant for life 
and a remainderman, or with people standing in any* 
other relation to these things/’ 

Annexations to Another’s Land : Questions some- 
times arise as to the rights of persons A and B, where A, 
who has an estate or interest in Blackacre, annexes an 
article to the soil of B, who owns Whiteacre. It is 
assumed, for this purpose, that A has acquired the right 
to entQr upon* B’s land by virtue of a grant from B or 
his predecessors, whether that grant be express, or 
implied by law, or presumed under the dommon law 
doctrine of prescription, or acquired by virtue of the 
Prescription Act, 1832.^ Does then the article become the 


See Parry^nd Howes’ “ La% of Easeiiients ” 
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property of B and irremovable by A or others claiming 
through him ? Has A, or others claiming through him, 
'anv right to make use of the article as Ion|‘ as it remains 
on B's land? Has B any right to remove the article? 
If the article is removed or destroyed, has or others 
claiming through him, any right to replace it, or put 
another article in its place? 

ft should be observed that these are questions which 
are essentially different from those which arise generally 
under the law of fixtures, for the latter are concerned 
only with articles annexed by a person to land in which 
he has an estate or interest. 

The rule that whatever is annexed to land forms part 
of it applies also, m general, in cases such as that 
described above. The owner of the chattel, by annexing 
it to the land, is presumed to l^ve intended that it should 
henceforth form part of the land and belong to the owner 
of the land. But it is not necessarily to be inferred, in all 
cases, that an article connected to the soil of another 
becomes part of that soil, or that the -person annexing it 
irrevocably loses his right of property in the article, even 
thoug'h it may be accessorial to a principal thing which 
is itself annexed .to the soil and the property of the land- 
owner. Thus, where the owner of a mill had placed a 
fender for the use of his mill upon a stream of water, and 
neither the banks of the stream nor the adjoining land 
belonged to him, and the fender moved up and down in 
a groove fixed to the brickwork, and, when down, rested 
upon a sill also fixed to the brickwork, it was held that 
the fender did not necessarily become part of the free- 
hold, but that it was matter of evidence whether by agree- 
ment, express or implied, it did not remain the property 
of the mill-owner, though placed on the soil of another/ 


1 Wood v^Heweft (1846) 8 C..' B 913 
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And where a pile,^ driven about eight feet into the bed of 
a navigable river, the soil of which was vested ill the 
Crown, was lised by the occupiers of a wharf for the 
purpose of mooriJig their barges, and there ^vas evidence 
to show that the pile had been placed there for their con- 
venience and not with an intention on. their part that it 
should become permanently annexed to the freehold, it 
w’as held that, from its long user b}' them without any 
interference on the part of the Crown, it might reason- 
ably be inferred that the pile was originally placed there 
and afterwards enjoyed by virtue of an easement, and 
that the wharfingers w ere entitled to keep it there and use 
and enjoy it as their own property.^ 

FromThe foregoing remarks and the cases described, it 
will be appreciated that a person may have or accpiire 
a right to utilise the land of another in a particular 
manner, not involving the taking of any part of that 
land or so as to prevent the owner of the land 
utilising it in any particular manner, either by way of 
an easement or licence ; and a few' remarks as to the 
nature of the rights so acquired, and the distinctions to 
be drawm between them, may be useful as indicating the 
basis of the decisions in the cases presently to be noticed- 
It is, of course, obvious that in the absence of such a 
legal right, such a person may be treated as a trespasser. 

Where a person possesses an easement over the land 
of another, commonly called the seiwient tenement, the 
right arises in respect of his enjoyment of some estate or 
interest in some other piece of land, commonly called 
the dominant tenement; no one can possess^ such a right 
independent!}^ of such estate or interest. When once 
validly created and actually subsisting, such a right is 


^ Lancasiet \ Eve (1859) 5 C.B N S 717, and see Parsons v Hind (1866) 14 W R, 
86L 
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inseparably attached to the uwnershipt of the dominant 
tenement: and, so long as it continues to exist, the 
benefit of it passes with the dominant tenement into the 
'hands of every subsequent owner of that tenement 
Similarlv, the burden thereby imposed passes with the 
seiwient tenement to every person into whose occupation 
the servient tenement comes. Thus, in the case of two 
persons A and B, the owners respectively of Blackacre 
and Whiteacre, the right A may have or acquire, of 
placing and maintaining a signpost on B’s land, if it is 
an easement, is appurtenant to Blackacre, the dominant 
tenement, and the benefit of it passes to A’s successors in ' 
the ownership of Blackacre. The burden likewise passes 
to B’s successors in the ownership or occupation of 
Whiteacre, the servient tenement. Moreover, this right 
cannot be extinguished merely at the wdll of the owner 
or occupier of the servient tenement, nor can it be 
extinguislied by a tenant of^ the dominant tenement, 
though it may by the owmer in fee. 

If, on the other hand, A’s right has been acquired by 
licence, the right is personal to A only, and does not run 
w’ith the land, and, moreover, is generally revocable by 
B, the person who has given it. 

It is thus clear that a right in the nature of an ease- 
ment is more extensive than a right conferred by licence. 
Both lhe.se rights must, however, be distinguished from 
a right exercisable by virtue of local custom, which is the 
.common law of the district in which it prevails, and has, 
therefore, in that district, the binding force of law.’^ -■ 

Whether the right arises by way of an easement, or b\ 
licence, or by local custom, the question whether the 
annexed article has become irrevocably the property of 
the owner of the soil to which it is annexed depends upon 
the circumstances of the case, and mainly upon the 
intention of the parties or the* particular custom. The 


^ anfe pp 32, 33 
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fact that the articte may be so connected to the soil as to 
become de facto a fixture does not necessarily involve the 
consequence iiat no right of property in the article 
remains any longer in its original owner and that he may* 
not remove it except with the consent of the owner of the 
soil. 

An easement may, therefore, be acquired so as to 
entitle a person ro erect and maintain, on the soil of a 
common on the opposite side of the road, a signpost 
relating to his tavern or to affix and maintain a similar 
signboard on the wall of his neighbour’s house, and to 
subject the latter to the annoyance of the creaking caused 
by the signboard swinging in the windy or to make use 
of another’s kitchen for particular purposes or to place 
a post in a river bed for the purpose of mooring in 
connection with a wharf or to maintain a hatch and 
fender in a stream to control the force and direction of 
the watery or to place* advertisement hoardings on 
another’s land;® or to use a fascia attached to another 
person’s house for the purpose of painting his name and 
trade description upon it;^ or to use an adjacent wall for 
the purpose of nailing trees thereto;® or to maintain a 
weir and coop in a non-navigable river for the purpose 
of catching migratory fish;® or to affix and maintain a 
name plate upon another person’s door;^® or to affix 
telephone wires to another’s building. “ 


1 Haare v Meirop Board of Works (1874) 9 Q B. 296, and see Home C Co v. 
Lewtsliam Corpoi aiion (1901) 85 L T 281 

2 Moody V Sfeggles (1879) 12 Ch D 261 
Hey'i^H)od v Mtdlaheu (1883) 25 Ch D. 357 

^ Lancaster v. Eve (1859) 5 C B N.S 717; and see Cory \ Bnstoxv <1875) 1 C P D. 
54 

Wood V Hexveii (1846) 8 Q B 913 , and see Moody v Siegglcsf^snpra 
^ R V Si Panctas (1877) 2 Q B D 581, 586. 587 
7 Francis v Hayxvard (1882) 22 Ch D 177, 182 
« Hax&kms v H allis (1763) 2 WilS 173. 

Q Leconpeld v Lonsdale (1870) 5 C P 657 , and see Wood v Hexceii, sntfra 

10 Lane v Dixon (1847) 3 C B 776 

11 LBncashire Telephone Coy. v Manchester Overseers (1884) 14 Q B l> 267, 272. 
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It siluilid be obsen^ed that, in cases ^uch as that of the 
signpost relaung- to the tavern, the easement may be 
considered to be abandoned if the premises cease to be 
occupied tor that purpose, for the rfght is a strictly 
right. And in cases such as that where a name- 
plate is affixed rto another’s door the right may, in 
particular circumstances, amount to a licence only. 

A particular custom may give to a person a right to 
place erections and machinery upon the land of another, 
and aftenvards to remove them at pleasure, notwith- 
standing that whilst annexed to the soil they form part 
of it. Thus, by the Customs of the High Peak of Derby- 
shire/ any person may, upon certain conditions, erect 
machinery and buildings for mining purposes, upon the 
freehold of another, and this right being independent of 
and not derived from the owner but sanctioned by the 
particular custom, the miner may subsequently during 
his interest, or even, it seems, within a reasonable time 
after its cessation, pull down and remove such erections 
and machinery. He is not, however, entitled to remove 
such buildings and machinery after he has allowed. a 
reasonable time to expire, or has otherwise indicated an 
intention to abandon the "'mine”; for his rights m 
this respect are at an end as soon as he becomes a tres- 
passer by remaining upon the land.^ And if the 
buildings and machinery are not reasonably necessary 
for the working of his mine, he has no fight at any tirfie 
to remove them, if, in fact, they are fixtures; for in 
such a case, and in respect of such superfluous buildings 
and machinery, he is a trespasser from the commence- 
mem.^ 


^ See now 14 & IS \ ict c 94 

2 Wake V Hall (1883) 8 App Cas. IftS . Batn \ Biand (1876) 1 A C 762 



CHAPTER III. 


THE RIGHT OF REMOVAL BY EXECUTOR OF 
TENANT IN FEE AS AGAINST THE HEIR OR 
DEVISEE. 

Section 1 — Right of Executor as against the Heir. 

(i.) Fixtures Annexed for Purposes of Trade. 

Executor uw not remove Fixtures : It is a general 
maxim of law. that in questions between an heir and an 
executoi*. the heir and the real estate are to be preferred ; 
and it is, moreover, a rule which has become almost a 
maxim, that the inheritance shall never be suffered to 
descend to the heir prejudiced or imperfect/ Conform- 
ably to these maxims, it appears, from the leading cases 
on the subject under discussion, that, as between the 
executor of the owner in fee and the heir, the executor 
has no right to remove from the inheritance more than 
that which, really and properly considered, has not been 
annexed to it.' The principle upon which an exception 
tQ the common law rules has been admitted in favour 
of articles annexed to the freehold for the purposes of 
trade 'and domestic ornament or convenience is not 
applicable to questions between the heir and the executor 
of a tenant in fee/ 


i See Amos & Ferard on ‘ Fixtures,” 3rd ed, p 240 

a SeeFtsha v Dtxon (1845) 12 Cl & F 312; Lau^fon v, Salmon C7B2) 1 H BL 
259n, Bmnv Brand (1876) 1 A C. 762; Norfon \ Daslmmod (1896) 2 Ch 497; In re 
CJmsfei field' s Sefiled Estate^ (1911) 1 Ch 237 
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THE CIDER-MILL CASE. 


Early Authorities : The early 4-uthorities on the 
question, including the Year Books/ and the early text- 
writers,' without exception, laid it down te an inflexible 
rule that whatever was annexed to tile freehold should 
descend to the heir assart and parcel of the inheritance. 
It is only in modern times that any doubt has been 
thrown upon the leading principle stated in the opening 
paragraph of this chapter, and that doubt has arisen 
solelv in consequence of one solitary case in regard to 
which the full facts are nowhere reported or particularly 
mentioned.^ 

The Cider-AIill Case : This case, tried before Chief 
Baron Comyns, at the Assizes at Worcester, was an 
action of trover, brought by an executor against the heir, 
in respect of a cider-mill let into the ground and annexed 
to the freehold. It was held that the mill was personal 
estate, and the jury were directed to find for the executor. 
This decision was mentioned for the first time in the 
discussion of the case of Lawton v. Lawton,^ before Lord 
Hardwicke, and it was there approved and spoken of 
with great respect. And in the subsequent case of 
Dudley v. Warde^ Lord Hardwicke expressly stated 
that his judgments were partly founded on the authority 
of the Cider-Mill Case. Again, in Elwes v. Maw^ Lord 
Ellenborough clearly recognises the authority of the Chief 
Baron’s decision, and explains it by observing that the 
cider-mill was to be considered as properly accessory to 

1 See Year Book 20 Hen 7, p. 13 , Year Book 21 Hen 7, p 26 . Herlakcnden’s Case 

(1569) 4 Co- Rep, 6ib, 64. 

‘4 Godolphm, pt 2. c. 14, s. 1 ; Sheppard’s Touchstone, pp 469, 470 , Noy’s Maxims 
P. SI. 

** The Cider-MiU Case, nieiitioned in Lawfoiiv Lawton (1743) 3 Atk 14 
(1743) 3 Atk 13 
0751) Ambl 113 

® (ia}2) 3 East 38 



LAWTON W SALMON. 45 

the trade of makfng cider. But these same judges, in 
delivering their opinions, laid it down in express tefms, 
that the general rule obtains rn all its strictness wherever 
the heir and the feal estate are concerned.^ 

Later Decisions : The decisiogs in the cases now to 
be considered appear to establish, beyond doubt, the 
proposition stated in the opening paragraph, and that 
the Cider^MiU Case is too doubtful in its circumstances 
to be relied upon as an authority, unless it is based upon 
custom.^ 

The case of Lawton v Salmon,^ heard before Lord 
Mansfield, was an action of trover brought by an 
executor against a tenant of the heir, to recover certain 
salt-pans used in salt-works and which had been erected 
by the testator in his lifetime. The\ were fixed to the 
floor with mortar and might be removed without injury 
either to themselves or to the freehold, though the salt- 
works would be of no value without them, whereas they 
were worth ^8 per week to the heir. In delivering the 
judgment of the Court, Lord Mansfield referred to the 
cAses between landlord and tenant, and tenant for life 
and remainderman, and then proceeded to say : But 
I cannot find that between heir and executor there has 
been any relaxation of this sort except in the case of the 
cider-mills, which is not printed at large. The present 
case is very strong. The salt spring is a valuable inheri- 
tance, but no profit arises from it unless there is .a salt 
works* The •inheritance cannot be enjoyed without the 
pans; they are accessories necessary to the enjoyment 

1 Dudley Y Wai'ffe (1751) Ambl. 113.114; Expmie Quincy (1750) 1 Atk 477, BuU. 
N P. 34 . Elwes V Maw (1802) 3 East 51 , Laivion \ Salmon (17B2) I H BI 260n , 
see also Wimi v Ingilby (1822) 5 S & A. 623 , Colegtave \ Diat, Santos (1823) 
2B. &C 77 

2 See ante, pp 32, 33 

S (1782) 1 H Bl. 259n 
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;ind u.se of the principal. The owne? erected them for 
the benefit of the inheritance; he could never mean to 
fjive them to the executor and put him «to the expense 
of taking them away without any advantage to him, who 
could onlv have the old materials or a contribution from 
the heir in lieu of them. But the heir gains £8 per week 
by them. On the reason of the thing therefore and the 
intention of the testator they must go to the heir. It 
would have been a different question if the springs had 
been let and the tenant had been at the expense of erecting 
these salt-works ; he might very well have said ‘ I leave 
the estate no worse than I found it.’ That, as I stated 
before, would be for the encouragement and convenience 
of trade and the benefit of the estate. For these reasons 
we are all of opinion that the salt pans must go to the 
heir.” 

Lord Ellenborough, in Elwes v. explains this 

decision, and distinguishes it from the Cider-Mill Case, 
on the ground that Lord Mansfield considered the salt- 
pans as merely the means of enjoying the benefit of the 
inheritance and not as accessory to the carrying on- a 
trade. And Lord Blackburn, in Wake v. Hall,^ appears 
to consider that the heir is not in all cases entitled to the 
fixtures on the freehold, for he remarks that : “ When- 
.ever the chattels have been annexed tp land for the 
purpose of the better enjoying the land itself, the inten- 
tion must clearly be presumed to be to annex the property 
in the chattels to the property in the land, but the nature 
of the annexation may be such as to show that the 
intention was to annex them only temporarily.” But 
this remark of Lord Blackburn’s must be taken as 
applying only to the circumstances of the case in point, 


‘ (1803) 3 East 51 


2 (1883) 8 App Cas 204- 
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for each decision •depends upon its facts, and in Wake 
V. Hall, custom intervened to deprive the heir of his 
usual right. 

It is interesting* to observe that Lord Mansfield, in the* 
case of Lawton v. Salmon, above cited, conjectured that 
the Cider-Mill Case was probablyTFounded upon custom, 
and appeared to entertain doubts upon the validity of 
the decision. ^Moreover, Chief Baron Comyns himself, 
in his Digest, lays it down, that mill-stones go to the 
heir.^ 

In the case of Fisher v. Dixon, ^ the property in dispute 
comprised certain engines, machinery, colliery utensils, 
rails, etc., and the question was whether these articles 
passed with the estate to the heir or to the executors. 
The cases of the Cider-Mill, and Lawton v. Lawton, and 
Dudley v. Warde, were relied upon in argument on 
behalf of the executors as establishing the proposition 
that this machinery was used by the testator in the 
course of his trade and therefore fell within the exception 
admitted in favour of trade fixtures so as to make them 
part of the personal estate of the testator; and Lawton 
v. Salmon was distinguished on the ground that the 
salt-pans in that case were a necessary part of the free- 
hold, whereas the machinery in the present case tvas an 
accessory, not to the enjoyment of the estate, but to the 
carrying on of the testator's trade as a colliery owner. 
The judgment of the House of Lords was that the articles 
in question passed with the estate to the heir. 

The remarks of the learned Lords who heard this case 
are of considerable importance in this connection. Lord 
Brougham referred to the decision in the Cider-^Mill Case 
as being contrary, undeniably, to the general principles 


1 See Digest, tit Bieus (B). 


2 (1845) 12 Cl. & F, 312. 
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of law on the subject and that if the same question were 
agairn to arise, in the circumstances attending that case^ 
it would not, in his opinion, lead to tlr^e same result, 
"Lord Cottenham remarked that the principle upon which 
a departure had been made from the old rule of law in 
favour of trade, .app^a^red to him to have *no application 
to the present case, a case as between the heir and the 
executor of the owner in fee who erected the machinery. 
It was not at all necessary in order to encourage him to 
erect these works that any rule of that kind should be 
established, because he was master of his own lands and 
with respect to the Cider-^Mill Case, it was impossible to 
extract a rule of law from a case of which so little was 
known. And Lord Campbell, concurring in the same 
view of the case, remarked that none of the arguments 
respecting the benefit of trade apply at all to a question 
as between heir and executor in a case like the present. 

The C|uestion which arose for decision in the case of 
Bain v. Brand,^ was whether certain machinery, annexed! 
by the lessee of a colliery, passed to his personal repre- 
sentative, although the lease itself, being by the law 
of Scotland a heritable subject, passed to the heir. 
The House of Lords decided that what was annexed to 
a heritable subject passed with it to the heir. 

Lord Cairns, C., in delivering his judgment, referred 
to the two general rules governing fixtures,^ and pro- 
ceeded thus: What extent of removal the executor 
of one who is not a tenant, but is a complete owner of 
the inheritance, may have as against the heir, whether 
in point of fact he has any right of removal at all, or 
any right to take more than that which really and pro- 
perly considered was never fix<ed to the inheritance fa 


i (1876) 1 App, Cas 762^ 


2 See ante, p 21. 
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a definite way. I need not stop to consider, because the 
case of Fis/ier V, J3h\'o?2 has clearly decided .... that 
fixtures of the«kind now before your Lordships cannot 
be removed by the executor of one who is complete 
owner of the inheritance.*^ 

A careful consideration of the grounds upon which 
the decisions of the House of Lords in Fisher v. Dixon 
and Bain v. Brand are based, seems to lead to the con- 
clusion that the heir is in all cases entitled to have 
fixtures, whether they are annexed for the mere purpose 
of more profitably enjoying the land, or are used for 
a purpose collateral to and independent of its enjoy- 
ment/ 

(ii.) Fixtures Annexed ]or Purposes of Domestic 
Ornament or Convenience. 

Gexerally : In view of hie observations of the judges 
in the cases of Fisher v. Dixon and Bain v. Brand, above 
referred to, and the fact that much of the reasoning 
upon which the decisions in these cases were founded 
applies to the case of annexations made by an owner in 
fee for purposes of ornament or convenience as strongly 
as to the case of annexations by him for purposes of 
trade, the proposition laid down in the opening para- 
graph of this chapter would appear, notwithstanding the 
decisions presently to be noticed, to apply to articles of 
ornament as well as to articles annexed for purposes of 
trade. At all events, it may be accepted as indisputable 
that if •an artfcle annexed for ornament or convenience 
cannot be severed and removed from the freehold with- 
out material injury to the inheritance, it cannot be taken 
by the executor as part of the personal estate. 


1 Seet further, Ex parfe Barclay, in rc Gawan (lb56) 5 De M «S. G. 403, 403 : Wake 
V. Hall (1833) 8 App, Cas. 204. 
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herlakexden's case. 

» 

The first infringement of the strict* rule in favour of 
the ‘heir, with respect to fixtures of the kind now under 
_ consideration, appears to have been made in the case 
of Squier v. Mayer.^ in which it was fffeld that a furnace, 
though fixed to the freehold and purchased with the 
house, and also the hangings nailed to the walls, should 
go to the executor, and not to the heir; and so deter- 
mined. adds the report, “ contrary to Herlakenden’s 
Case in which such articles were held to be part of 
the inheritance and to descend to the heir. 

In the next case on the subject, that of Cave v. Case,® 
decided by the same judge, it was held " that although 
pictures and glasses, generally speaking, were part of 
the personal estate, yet, if put up instead of wainscot, 
or where otherwise wainscot would have been put up, 
they should go to the heir. The house ought not to 
come to the heir maimed and disfigured.” This deci- 
sion thus followed that in HeTlakenden’s Case, where it 
was held that wainscot put up with screws, remain with 
the freehold.^ 

The case of Beck v. which was decided in 

the following year, turned upon a covenant made by 
a testator to convey a house and all things affixed to 
the freehold thereof. The bill alleged that the defendant, 
the devisee in trust of the house, had takai away, among 
other articles, the pier-glasses, hangings, and chimney- 
glasses, and it was urged for the plaintiff that these 
hangings, pier-glasses and chimney-glaSses ware as 
wainscot, being fixed with nails and screws to the free- 
hold; that there was no wainscot under them, and as 
they would have gone to the heir and not the executor, 

> (1701) 2 Fieem 249 2 (1589) 4 Co. Rep. 62a, 64a 8 (1705) 2 Vem. 508 

(1589) 4 Co Rep 62a. 64a 5 j p 
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€i fortiori, they would go to the plaintiff, who was as a 
purchaser of the house, and the case of Cave v. Cave 
was cited. But the judge held that hangings and, 
looking-glasses were only matters of ornament and 
furniture, and not to be taken as part of the house or 
freehold. 

In this connection it is interesting to note that in 
Birch V. Da*uesonC looking-glasses and a bookcase 
nailed or screwed to the wall, were held to pass as 

fixed jurniture ” under a bequest of '' fixtures and 
fixed furniture.” 

In the case of Dudley v. Warde," Lord Hardwicke, 
speaking of marble chimneypieces, said, that as between 
landlord and tenant, they are recoverable by the tenant, 
if erected by him, but this does not hold between the 
heir and the executor. 

In the case of Harvey v^Harvey,^ which was an action 
of trover brought by an executor against the heir in 
respect of certain hangings, tapestry, and iron backs to 
chimneys, it was held that these articles belonged to 
the executor, who recovered accordingly against the 
heir. 

Notwithstanding the decisions in Sqider v. Mayer, 
Beck V. Rebow, and Harvey v. Harvey, referred to in 
the preceding ^paragraphs, the common law judges 
have, in several instances, incidentally stated the old 
rufe as existing with scarcely any relaxation between the 
executor and the heir. 

Thus, Lord Mansfield, in the case of Lawton v. 
Salmon,^ speaks as if the relaxation in favour of the 
removal of ornamental fixtures existed only as between 

^ (1834) 2 A. & E 37, see, too, Ftnney v, Grtce (JS78) 10 Ch B, 13 
2 (1751) Ambl. 113 . and see Bishop v Bllioti (1855) 11 Ex 113. 

« (1740)2 Str. 1141. 

^ (1782) 1 H B1 259n. 
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landlord and tenant. And Lord Ellenborough, in 
Etos V. appears to have held the same view. 

In the case of Win^i v. higilby,^ it was s-aid that certain 
set pots, ovens, and ranges, annexed^to a house by its 
owner, would go to the heir and not to the executor^ 
and it was held that they were not liable to be taken 
as goods and chattels under an execution.^ So in Cole^ 
grave v. Dias Santos,^ which was an action of trover 
for articles of three classes; the first admitted to be 
clearly annexed to the inheritance; the second consisting 
of stoves, cooling coppers, mash-tubs, water-tubs, and 
blinds; and the third, not fixtures at all; it was decided 
that the first two classes of articles were part of the 
freehold and would belong to the heir. And in R. v. 
St. DunstanSy^ it was held that stoves, grates, and cup- 
boards were parcel of the freehold, and though they 
might be removed by a tenant during his term, yet they 
would go to the heir and not to the executor. 

Section 2 — Right of Executor as against a 
Devisee. 

General Rule : When land with fixtures annexed 
thereto is devised, by will, the general rule is that all 
the fixtures pass to the devisee, who, as between himself 
and the executor of the person who has annexed them, 
stands in exactly the same position as the heir,® The 
arguments in favour of the rights of the heir as against 
the executor therefore apply equally in favour of the 
devisee, as a general rule.*^ 


^ U802) 3 East. 53, 2 (i822) 5 B, & A. 625. 

® See Mather v Fraser (1856) 2 K- & J. 550 
^ (1823) 2 B &"C. 76, S (1825) 4*^ & C 686, 691, 

6 See Norton \ Dash-wood (1896) 2 Ch. 497 . In re Chester-Held' s Settled Estates^ 
(1911) I Ch. 

7 See ante, pp 47, 48. 
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Description of Articles in Will : It should be 
observed that the intentions of a testator, as to \\liat 
things shall pftss or not pass to the devisee, are to be^ 
gathered from th^ context of the will ; and, accordingly, 
it mav, on a fair construction of the terms of a will in 
a particular case, be apparent that tho testator did not 
intend that all fixtures annexed to the devised land 
should pass to the devisee. On the other hand, it may 
appear that the devisee is to take not only fixtures, pro- 
perly so called, but articles which, really and properly 
considered, are merely fixed furniture.** 

It should also be observed that although the testator 
may have been a tenant for years, and so entitled to 
remove trade or ornamental fixtures, this fact does not 
in itself entitle the executor to such articles as against 
the legatee of the leasehold property. In the case of 
Finney v. Grice, ^ Jessel, M.R., said: ‘‘ I dissent most 
emphatically from the proposition that where the owner 
of a leasehold house containing tenant’s fixtures 
bequeaths the house to A., and the jurniture to B., that 
entitles B. to remove the mantelpieces, stoves, kitchen 
dresser and shelves, and articles of that kind. In my 
opinion it is clear that whether you regard the ordinary 
use of language, or the technicalities of the law relating 
to fixtures, such articles do not pass under the word 
furniture 

In the case of Allen v. Allen, ^ the term furniture was 
held not to mclude certain marble slabs and chimney- 
pieces fixed in a house of which the testator was owner 
m fee, nor certain other slabs and chimneypieces fixed 
in another house of which he was tenant for years. 


1 (1878) 10 Ch D 13 , and see Re Seion-Smiih (1902) 1 Ch 717. 

2 (1728) Mos. 112. 
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The term “ fixed furniture ” will, diowever, include 
looking-glasses standing on chimneypieces and nailed 
to the walls, and a bookcase standing on brackets and 
screwed to the wall and the special" circumstances of 
the case may indicate an intention that fixtures consist- 
ing of stoves, blinds, bell-pulls, and other articles 
generally considered as tenant’s fixtures, belonging to 
the testator and in a leasehold house occupied by him, 
should pass under a bequest of “ household furniture.”* 

W'here a testator devised his copyhold estate, con- 
sisting of a brewhouse and malthouse, it was held that 
the plant of the brewhouse passed with the brewhouse, 
although there was a bequest of the personal estate to 
another; for the Court, without reference to the law of 
fixtures, presumed that from the circumstance of their 
having been let on lease together, the testator must be 
understood to have devised them together.® 

On the same principle, where a testator gave his real 
and leasehold estates and his stock in trade, goodwill 
and effects belonging to his business of a manufacturer 
to his son A., and charged his real and leasehold estates 
with payment of legacies to his other children, it was 
held that, it being the intention of the testator that A. 
should have the business, trade fixtures passed to him 
under the bequest of stock in trade and effects, and not 
under the devise of real and leasehold estates charged 
with the legacies.* 

, Recent Decisions as to Rights of Devisee : Three 
recent decisions as to the respective rights of the executor 
and devisee ‘deserve special notice. 


^ Birch V. Dawsofi (1834) 2 A & E 37, 

2 Paion V She^i>ard (1839) 10 Stm 186. 
® Wood V Gaynon, Ambl 395 
* Pinder v, Pitider (1870) IS W,R 3^ 
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In the case of Norton v. Dash^icoodj^ the property in 
dispute comprised certain tapestry which had been fixed 
by the testator the walls of a room called the Tapestry 
Room ’’ in a fanfily mansion house. This room w'as 
much ornamented, the decorations, including the ceil** 
ing, having been designed and*coloi|red to suit the 
tapestry. The tapestry itself was fixed with nails, half 
an inch long, to wooden battens, which were let into 
the plaster of the walls and nailed to the brickwork. 
The tapestry \vas cut and pieced so as to cover the walls 
of the room, and had been on the walls for at least one 
hundred years. It could not have been removed from 
the walls without suffering injury by tearing, and the 
removal of the nails holding the battens would have 
involved some injury to the brickwork. It was held 
that the tapestry was a permanent fixture and passed to 
the devisee as against the«executor. 

In the case of Re Whaley^ Whaley v. Roehrich,^ the 
facts were as follows : The house had been built some 
time before 1877 as a complete specimen of an Eliza- 
bethan dwelling house. The dining room had been 
designed as an Elizabethan apartment, and contained 
a portrait of Queen Elizabeth, painted in oils on wood 
and fitted into an overmantel of carved oak, which had 
apparently been specially made to suit the portrait. 
There was a dado of panelled oak 2 feet 6 inches high, 
above \vhich tapestry was fixed and continued up to the 
frieze rail above. The tapestry w^as nailed to wooden 
frames, which were held in place by fitting them behind 
the moulding of the dado and of the frieze,* the mould- 
ings being screwed on from the front. In another room 
a door had been covered* over with a panel of tapestry, 


1 (1896) 2 Ch, 497 


2 (1908) 1 Ch. 615. 
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and the tapestry had been cut to alWw the door to be 
opened. The picture also was only held in position by 
mouldings. The freeholder had bought the picture and 
the tapestry as part of the house, but both could have 
been easily removed without injury to the fabric of the 
building. The Court'held that the picture and tapestry 
had been fixed as part of the general scheme of decora- 
tion of the house, and not merely for the better 
enjoyment of them as chattels, and they consequently 
passed under a devise of the house to the devisee, and 
the executor could not claim them. 

In the case of In re Chesterfield's Settled Estates,^ 
certain wood candngs of great beauty and value, attri- 
buted to Grinling Gibbons, had been affixed to the 
walls of various rooms of a mansion house by means 
of nails or pegs driven through them into stiles built 
into the walls. The carvi ngi" were part of the original 
decorations of the house, and had been in the house for 
about two hundred years, although they were not all 
of them in the original position in which they had been 
placed. The)’ were in the form of decorative panels 
suitable to be attached to the walls of a house and to 
serve as overmantels or as frames to pictures, but were 
entirely independent of all the constructional work of the 
house, and could have been removed without making 
any difference to the completeness of the panelling of 
the rooms. The Court held that the carvings did not 
pass with a bequest of chattels, but that they were fixed 
in a definite way to the house so as to form part* of the 
inheritance,. therefore the executor could not claim them. 


i (1941) 1 Ch. 337 
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THE RIGHT OF REMOVAL OF EXECUTOR 
OF TENANT FOR LIFE AS AGAINST THE 
REMAINDERMAN OR REVERSIONER. 

’General Rule : A careful examination of the grounds 
upon which the executor of a tenant for life l:^s been 
allowed to remove fixtures, whether annexed for pur- 
poses of trade or domestic ornament and convenience, 
leads to the conclusion that there is no distinction in 
principle between his right of removal and that of a 
tenant for years for, as a general rule, fixtures annexed 
by tenants for life for purposes of trade or ornament, 
as distinguished from fixtures annexed with the inten- 
tion to benefit the inheritance, are removable by their 
•executors, provided that no material injury is thereby 
•caused to the freehold or to the fixtures themselves. To 
hold that an article annexed by a tenant for life for 
trade or ornamental purposes is irremovable by his 
executor, involves the conclusion that the tenant for life 
by so annexing the article intended to make a present of 
it to the remainderman or reversioner, a conclusion that 

in many cases would be startling.^ 

* 

Grounds upon which Right of Removal Upheld : 
The estate possessed by a tenant for life, being only a 
limited estate,^ it has long been considered by the 
Courts that it is for the public benefit and'convenience 
that tenants for life should be encouraged to do what 

1 See ^osi, Chap V 

2 See Letg/i, v Taylor (1902) A C 157, and ante, pp 36, 37. 

See ante, p 24 
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is advantageous to the estate during ^their term/ what 
the}’* would not be disposed to do unless they had the 
certainty that their personal estate would ultimately 
benefit by it ; and this is the principal ground taken in 
respect of the right of removal of trade fixtures annexed 
by a tenant for life. In respect of ornamental fixtures, 
however, the principal ground upon which the executor’s 
right of removal has been upheld or negatived is the 
object and purpose with which the article was annexed 
as inferred from the nature of the article, its value and 
Its modi of attachment. 

It is interesting to observe, moreover, that owing to- 
the fact that the estate of a tenant for life is somewhat 
greater than the interest of a tenant for years, and the 
fact that very frequently there is a certain community 
of interest in fixtures between tenants for life and their 
remaindermen or reversionersf whereas there is no such 
community of interests between landlords and their 
tenants, the rights of the executors of tenants for life 
to remove trade or ornamental fixtures has always 
received more critical examination than the similar rights 
of tenants for years. There is no reason whatever to 
suppose that a tenant for years has any desire to make 
a present of fixtures to his landlord ; but there may bo 
strong reasons for such a supposition iij favour of the 
remainderman or reversioner in the case of a tenant for 
life in particular cases. 

It is arguable that where a tenant for Mfe is a near 
relative of the remainderman that the intention to benefit 
the inheritailce by annexations to the freehold may be 
easily or readily inferred; that is to say, that family 
considerations such as blood ties, family tradition, &c.^ 


1 See JUfx&ion v Lawton (^743) 3 Atk 13 , and see pp 59, 60 
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constitute elements to be taken into account when 
deciding upon the object and purpose of the annexation 
as affecting t|je right of removal. This argument 
appears to have bten adverted to in many cases of this 
class or kind. It is necessary to bear in mincL however, 
that the remainderman, in such caSes, not only succeeds 
to the real estate, but usually shares in the personal 
estate of the deceased tenant for life. And the intention 
to benefit the remainderman by making annexations to 
the freehold to the prejudice of the other members of 
his family who share in his personal estate must not be 
imputed to the tenant for life unless there is clear evi- 
dence to that effect. The presumption in favour of the 
remainderman, who stands more or less in the position 
of the heir to the freehold, is in any case very strong. 
But, as m all other cases, the rights of the rival claimants 
must be determined upon«all the circumstances of the 
particular case, and it may well be that where the 
remainderman claiming trade or ornamental fixtures is 
a very near relative, such as a son, of the tenant for life, 
his claim may be upheld, though if he were not such a 
near relative, but a comparative stranger, his right, other 
circumstances being the same, may be negatived. 

Decisions as to Trade Fixtures : There are only 
three cases in which the rights of the personal repre- 
sentatives of tenant for life in respect of trade fixtures 
have been in controversy. The first is the case of 
Lawton V. Lawton,^ heard before Lord Hardwicke, in 
w’^hich it was held that a fire-engine the original 
form of steam engine used for pumping), erected in a 
colliery by a tenant for life, should be considered part 
of his personal estate aad go to his executor for the 
increase of assets in favour of creditors. 


i (1743) 3 Atk 13^ 
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In the course of his judgment ifi this case, Lord 
Hafdwicke said : '' It appears in evidence that, in its 
own nature, the iire-engine is a personal movable chattel, 
taken either in part, or in gross, befofe it is put up ; but 
then it has been insisted, that fixing it, in order to make 
it work, is properly an annexation to the freehold. To 
be sure, in the old cases, they go a great way upon the 
annexation to the freehold; and so long ago as Henry 
the Seventh’s time, the Courts of law construed even 
a copper and furnaces to be part of the freehold. Since 
that time the general ground the Courts have gone upon, 
of relaxing the strict construction of law, is, that it is 
for the benefit of the public to encourage tenants for life 
to do vhat is advantageous to the estate during their 
term.” Proceeding, he said further: One reason 

that weighs with me is, its bdng a mixed case, between 
enjoying the profits of the larfd and carrying on a species 
of trade; and, considering it in this light, it comes very 
near the instances in brewhouses, &c., of furnaces and 
coppers.” And he concludes with these observations: 

It IS very well known that little profit can be made of 
coal-mines without this engine; and tenants for life 
would be discouraged m erecting them, if they must go 
from their representatives to a remote remainderman, 
wdien the tenant for life might possibly die the next day 
after the engine is set up. These reasons of public 
benefit and convenience w^eigh greatly with me, and "are 
a principal ingredient in my present opinion.” 

The next case is that of Dudley v. TVarde,^ also heard 
before Loud Hardwicke, and similar in almost every 
respect to the preceding case. It was a bill brought by 
the executor of Lord Dudley, who was tenant for life 


1 (1751) Ambl. 113. 
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or in tail (it did n6t appear which^), against the remain- 
derman of the estate, to have a fire-enginoj erected in a 
coliiervj delivered up as part of Lord Dudley’s personal 
estate; and it was^ adjudged in favour of the executor. 

Lord Hardwicke said that the question was, whether 
such fire-engines erected by a limited o\vner were to be 
considered as part of the owner’s real or personal estate. 

The case,” he observes being between executor of 
tenant for life and a remainderman, is not quite so 
strong as between landlord and tenant, yet the same 
reason governs it, if tenant for life erects such an 
engine.” And referring to his decision fn Latvian v. 
Lawton, he says : If it is so in the case of a tenant 

for life, query, how would it be in cases of tenant in 
tail ? Tenant in tail has but a particular (/.e., a limited) 
estate, though somewhat higher than tenant for life. In 
the reason of the thing there is no material difference ; 
the determinations have been from consideration of the 
benefit of trade. A colliery is not only an enjoyment of 

the estate, but in part carrying on a trade 

Suppose a man of indifferent health, he would not erect: 
such an engine, at vast expanse, unless it would go to 
his family.” 

These decisions of Lord Hardwicke, and the doctrine 
therein laid down by him, have been recognised and 
confirmed by many subsequent authorities, viz., by Lord 
Mansfield in the case of Lawton v. Sahnoiu^ by Lord 
Kenyon in the case of Fenton v. Rohart,^ by Lord 
Ellenborough in the case of Elwes v. Maw,^ and by Lord 
O’Hagan in the case of Bain v. Brandi 

1 If not tenant for life, the probability is that Lord Dudley was tenant in tail after 
possibility of issue extinct 

2 (1781) 1 H Bl 259n , see anie,v 45 ^ (1802) 3 East 38. 51 , see pofi, pp, 10M03 

S (1801) 2 East 88 . see post, p 32 ^ (1876) 1 App Cas 762, 776 . see ctnte, p. 48 
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In the ca-e uf Re Huhc,^ a tenant for life of settled 
esta'tes had granted a lease for 21 years of a steam-mill 
and machinery, and the lessee had covenanted that he 
would at the end of the tenancy sell to the lessor all 
ni'ichinery then on tlie premises other than the demised 
machinery; and the lessor had covenanted to pay for 
such machinery. The tenant brought additional 
machinery into and annexed it to the mill, and on the 
expiration of the tenancy the tenant for life bought this 
machinery. On his death, his executrix claimed the 
machinery thus bought. It was held that, as between 
tenant for life and remainderman, articles annexed to 
the soil by the tenant for life for purposes of trade are 
removable by him. The question must be determined 
by the intention of the person by wdiom the articles are 
annexed; and, in the absence of evidence to show that 
the tenant for life intended "to make a present to the 
remainderman, his executrix was entitled to the 
machinery. 

Decisions as to Ornamental Fixtures : The first 
reported case relating expressly to this subject is that 
of D^Eyncourt v. Gregory)^ decided in 1866. The fix- 
tures in dispute in that case were claimed by the 
representatives of a tenant for life, on the one hand, 
and the remainderman on the other; ^nd they com- 
prised : tapestry stretched on wood which was screw^ed 
and mailed to wooden plugs in the brick walls of a 
mansion house ; painted wood mouldings ; k picture fixed 
in a panel by screws or nails; carved and gilt frames 
filled with ^tin, also nailed or screwed to a wall; a 
chimney-glass in a panel, with an oil painting surmount- 
ing it fixed with nails or screws ; figures and vases upon 


^ (1905) iCh. 406 


2 (1866) 3 Eq 382 
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pedestals, which \tere not fixed and stood by their own 
weight; stone figures of animals, which aKo rC'^ted on 
the ground by^their own weight only ; and ornamental 
garden seats slightly let into the soil ; all of which were 
capable of removal without material injury to the 
freehold. 

Lord Romilly, M,R., said : “ It is clear that the 
testator (the tenant for life) could not have disposed of 
paper affixed to the walls, nor, if he had used silk instead 
of paper for lining the walls, could he, in my opinion, 
have removed the silk. So. if the testator had coiv^'eyed 
the walls of the house with panelling he could not in my 
opinion, have removed the panelling, and have left the 
walls bare. If he caused them to be painted in fresco, he 
could not have removed the painting, and I think if he 
had caused the panels to be painted he could not have 
removed the painting any*more than if he had put in 
panels already painted, and fixed them close to the wall. 
In all these cases, I think they must be considered to 
be fixtures not removable by the tenant for life .... 
Both the painting (f.e,, the picture in the panel) and the 
tapestries could be removed unquestionably in this 
sense, that they could be taken down, and the space 
left or filled with satin, and so likewise the satin in the 
frames could be taken down, and the gaps replaced by 
paper, in the same manner as the tapestry might be 
replaced with satin ; whereas the paper, being stuck close 
to the wall, could not be removed; but, in my opirtlon, 
in all these cases, whether it is the paper, or the satin, 
or the panels, or the tapestry, they are all part of the 
wall itself, and they are fixtures not to be removed. In 
all these cases the question is, not whether the thing 
itself is easily removable, but whether it is essentially 
a part of the building itself from which it is proposed to 
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remove it. as in the familiar instance of the grinding 
stone of a flour mill, which is easily removable, but 
which is nevertheless a part of the mill jtself, and goes 
' to the heir, and not to the legal personal representatives. 
The chimney-glass and the ornamental frame, and the 
oil painting surmounting it, appear to me to be no part 
of the house itself, or of the wall itself, but to be merely 
ornaments attached to it, which the testator might have 
removed. The carved and gilt frames filled with blue 
and white satin, as I understand the evidence, fall exactly 
in the same category as the tapestry, and are, in fact,, 
instead of what is usually paper, a covering of the walls, 
and form part of the walls themselves.” 

With regard to the figures, vases, stone lions and 
garden seats, Lord Romilly continued : I think it does 
not depend on whether any cement is used for fixing 
these articles, or whether they rest by their own weight,, 
but upon this : whether they are strictly and properly 

part of the architectural design, and put iu 

there as such, as distinguished from mere ornaments to^ 
be afterwards added.” It was, therefore, held that, with 
the exception of the chimney-glass and the oil painting 
surmounting it, none of the articles could be removed 
by the executor, inasmuch as they were either essential 
parts of the house, or formed part of its architectural' 
design. 

Notwithstanding that the only articles held removable- 
in this case were mere chattels, it seems a fair inference 
that fixtures which have been put up by a*tenant for life- 
for the purpose of ornament or convenience and which 
are not essential to the freehold in the sense that their 
removal would have necessitate^ the substitution of some- 
other articles in their place, are removable by the per- 
sonal representative of the tenant for life. 
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In accordance \rith the principle laid down by Lord 
Romilly in D'Eyncoiirt v. Gregory, it has been held 
that statues an^ vases specially designed for an orna- 
mental garden and placed upon piers with the view ' 
to the enjoyment of the land as a garden, and not with a 
view to the enjoyment of the various articles considered 
as objects of art,"’ were annexed to and formed part of 
the land, and irremovable bv the executor of tenant for 
lifed 

In the case of Hill v. Bullock^" a bird gallery in a 
settled mansion house contained a valuable collection of 
stuffed birds, which were attached by gum or glue or 
slight wires to movable wooden trap's placed in iron 
glass-fronted cases affixed to the walls of the gallery. 

It was obvious that the birds were attached in this slight 
way for the purpose of supporting them and making 
them more convenient to t>e looked at in the position 
they V ere placed. The proposition that the birds formed 
part of the architectural design — the structural ornament 
of the house — answered itself. It was, therefore, held 
that though the cases and the movable trays were fix- 
tures. the former because of their mode of attachment, 
and the latter because they were accessory to the cases, 
\he birds were merely movable chattels and as such 
belonged to the trustee in bankruptcy of the late tenant 
for life as against his successor. 

The law on this subject of the removability of orna- 
mental fixtures annexed by a tenant for life may mow 
be said to be governed by the case of In re De Falbe,^ 
affirmed by the House of Lords on appeal in. the case of 
Leigh v. Taylor The action arose between the executor 


1 Bulkeley v Lytie Siephem, {1^95) 11 T.L.R 564 

2 (1897) 2 Ch. 55 ; affirmed, thU. p, 482 

® (1901) 1 Ch 523 , and see pp, 15. 16. ^ (1902) A C. 157 . and see ante, pp, 36. 37. 
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of a tenant for life and the remainderman, and concerned 
tapestries which the tenant for life had purchased and 
then affixed to the walls of the drawing room of the 
mansion house. The mode of attachment was as fol- 
lows : strips of wood were placed over the paper which 
covered the walls, and were fastened by nails to the 
walls; canvas was then stretched over the strips of 
wood and nailed to them, and the tapestries were then 
stretched over the canvas and tacked to it and the wood ; 
mouldings, resting on the surface of the wall and 
fastened to it, -were placed round each piece of tapestry ; 
portions of the walls which were not covered by the 
tapestries were covered b}'' canvas which was coloured 
or painted so as to harmonise with the tapestries. It 
\vas held that the tapestries were fixtures annexed for 
the purpose of ornamentation and their better enjoyment 
as chattels, and that on the death of the tenant for 
life they formed part of her personal estate and were 
removable by her executor, who ought to pay the 
expense of making good the damage done in removing 
the tapestries, but was not bound to pay the cost of 
redecorating the room. 

In giving judgment in that case, the Lords Justices 
said that the exception from the common law rule as 
to the irremovability of fixtures is not confined to the 
case of landlord and tenant, but extends equally to* the 
cas6 of a tenant for life and the person who comes into 
possession of the estate upon his death, and that the 
decision ip D^Eyncourt v. Gregory^ in regard to the 
tapestries there in dispute, must be considered as having 
been decided upon its own facts and must not be taken 


1 (1865) 3 Eq. 382 , and see ante, pp 62-64 
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as an authorit)" against the removal of ornamental fix- 
tures ill other cases which ma}' arise in which tlie facts 
are not similai^/ 

The obseiwatiofls of the learned lords who delivered 
judgment in this case in the House of Lords" deserve 
careful attention, not only in so far as they re-affirm 
the rights of executors of tenants for life to ornamental 
fixtures, but also in so far as they state, in unmistakable 
terms, the general principles upon which the Courts 
proceed generally in deciding questions relating to fix- 
tures, whoever may be the rival claimants. 

Thus, Lord Halsburv, after delivering that part of his 
opinion which has already been quoted/ continued : 

yiy Lords, we come then, in my view, to the deter- 
mination of the question upon the principles I have 
pointed out, applying them to the particular facts of this 
case. What are they? Here we have objects of orna- 
mentation of very great value. Undoubted! v their 
only function in life, if it may be sO' called, is the 
decoration of a room. Suppose the person had intended 
to remove them the next month or the next year or 
what not, I do not know in what other way they could 
have been fastened than they were. When one looks 
at it and sees what it is, I should have thought, if ever 
there was an extreme case in which it would have been 
impossible to suppose that the person intended to dedi- 
caj:e it to the house, it was the case of these tapestries, 
which can be, and in fact have been, removed wkhout 
anything but the most trifling disturbance of the material 
of the wall. Under these circumstances I can entertain 
no doubt, now that we have had the whole case before 


I See also the passage quoted from Lord HjuLbury’s judgment m Leigh v Taylor 
A.C 157, ante, pp, 36, 37 
Leigh V. Taylor, supra 
® See ante, pp, 36, 37 
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US, that there is nothing which poiifts to any intention 
to dedicate these tapestries to the house. There is noth- 
ing in the nature of the attachment which is necessarily 
permanent, ily Lords, a number of words have been 
used, such as " only very slightly attached ’ and ' not 
permanently attached.’ They really often assume the 
*very question m debate. It appears to me that the thing 
is so easily susceptible of being removed, and has in 
fact been removed, without any damage or material 
injury to the structure of the walls, that to my mind, 
so far as it is dependent upon a question of fact, it never 
was intended to form part of the structure of this house ; 
and that, after all. is what the meaning of the benefit 
of the inheritance comes to, though expressed in different 
words. It never was intended to remain a part of the 
house ; the contrary is evident from the very nature of 
the attachment, the extent aiid degree of which was as 
slight as the nature of the thing attached would admit 
of. Therefore I come to the conclusion that this thing, 
put up for ornamentation and for the enjoyment of the 
person while occupying the house, is not under such 
circumstances as these part of the house. That is the 
problem one has to solve in each of these cases. If it 
is not part of the house, it falls under the rule now laid 
down for some centuries, that it is a sort of ornamental 
fixture, and can be removed by whoever has the right 
to the chattel — ^whose it was when it was originally '^put 
up/* Referring to the apparent conflict between deci- 
sions relating to fixtures, Lord Halsbury proceeded : 
'' My own view is that, going back for some centuries^ 
the real differences of opinion, which apparently on the 
surface have been entertained by different judges, have 
not been at bottom differences in the law at all, but the 
facts have been regarded in different aspects according 
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to the fashion of the times, the mode of ornamentation, 
and the mode m which houses were built, and the degree 
of attachment ^vhich from time to time became iiecessar}^ 
or not according to the nature of the structure which 
was being dealt with. The principle appears to me 
to be the same to-day as it was hi the early times, and 
the broad principle is that, unless it has become part 
of the house in any intelligible sense, it is not a thing 
which passes to the heir. I am of opinion that this 
tapestry has not become part of the house and was never 
intended in any way to become part of the house.^*^ 

Lord Macnaghten concurred, and added: It seems 
to me the only question is, have these tapestries become 
part of the freehold? I think they were purely matter 
of ornament, and not part of the freehold at all. I do 
not think the law has changed. The change I should 
say is rather in our habits ?ind mode of life. The ques- 
tion is still as it always was, has the thing in controversy 
become parcel of the freehold? To determine that 
question you must have regard to all the circumstances 
of the particular case — to the taste and fashion of the 
day as well as to the position in regard to the freehold 
of the person who is supposed to have made that which 
was once a chattel part of the realty. The mode of 
annexation is only one of the circumstances of the case, 
and ’not always the most important — and its relative 
importance is probably not tvhat it was in ruder or 
simpler times. 

Lord Shand remarked : It may be true that there has 
been no change of, the law, but I rather think that with 
the progress of time the law has been developed in the 
direction of holding what would at one time have been 


1 Uigh V, Taylor (1902) A C pp. 159-161 
Leigh V Taylor (1902) A.C. p 162 
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held to be parts of a building- to be now temporary 
fixtures only, removable by the person who attached 
them to the buildmg or his personal representative, and 
I think that this later view should be maintained. It 
appears to me to be a sound principle, and to be the 
result o*f the later cases (whatever may have been the 
older law), that where a tenant for a term or a tenant 
for life has purchased tapestries or pictures and affixed 
them to the vails for the purposes of ornamentation, 
he is entitled to remove tliem, and his executor has the 
same right That principle, as it seems to me, is decisive 
of this case. There has^been an attempt to show that 
there was here such a degree or character of annexation 
as to make these tapestries permanent additions to the 
house. I doubt whether there could have been such 
annexation by a tenant where Jthe purpose of the annexa- 
tion is ornamental. However firmly a tenant may put 
up such ornaments as pictures or tapestries upon the 
walls, I confess I think he is entitled to remove them, 
if during his tenancy he desires to do so-, in order it 
may be to substitute others in their place, or to take 
them away altogether, and the same would be true at 
the end of his tenancy, at least where they are not built 
in, so as to be really parts of the permanent building. 
His position is that of a temporary occupant, having 
put up things for temporary purposes. He will be bou^id 
to tal^e care that no damage occurs to the walls which 
he does not put right; but that is a difierent matter 
from an obligation to leave chattels which have not been 
built in as additions to the house, and which remain so 
when his tenancy ends. Here, in fact, I think there 
was no permanent attachment.”^ 


1 Leigh V Tarylor (1902) A.C. pp 162. 163. 
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Lords Brampton* Robertson, and Lindley concurred* 
Lord Lmdley remarking^ that he could not bring him- 
self to believe t^iat !Madame de Falbe vhen she put up 
these tapestries intended so to fix them as to make them 
part of the mansion for the benefit of the remainderman, 
and that they remained chattels from first to last. 

It should be observed that the learned lords in their 
opinions spoke of the tapestries as not having been 
attached so far as to form part of the house.” and as 
being ” a sort of ornamental fixture.” and that “ they 
remained chattels from first to last.” These expressions 
would appear to lead to the conclusion that the learned 
lords considered that the tapestries, attached as they 
were, did not constitute fixtures at all. If that were so, 
the tapestries had at no time ceased to be chattels, and 
the executor ot the lenant*for life wais entitled to them 
as part of the personal estate. But, bearing in mind 
that the learned lords agreed with the opinions of the 
Lords Justices in the Court of Appeal,^ who certainly 
did not hold that the tapestries were chattels, but on the 
contrary expressly decided that though the tapestries 
might have been attached still more carefully than in 
fact the}^ w'ere, they 'were removable as matters of orna- 
ment and because it was never intended that they should 
form part of the inheritance of the remainderman, the 
opinions of the learned Lords in the House of Lords are 
more consistent with the better view that the tapestries 
were so attached as to be fixtures, but having clearly been 
put up for purposes of ornament and not with a view 
to benefit the inheritance, they were removable by the 
tenant for life or his personal representative, just in the 


1 Leigh V Taylor (1902) A.C. 164 
s See In re De Falbe (mi) 1 Ch. 523. 
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same way and for much the same reasons, as tenant’s 
fixtures are removable by the tenant as against his 
landlord. 

If the case had been between vendor and purchaser, 
or mortgagor and mortgagee, or landlord and tenant, it 
would appear clear from the facts of the case, and the 
decisions of the learned Lords Justices in the Couft of 
Appeal and of the learned Lords in the House of Lords 
are consistent with this view, that the tapestries Avould 
have been held to be fixtures passing without express 
mention, and in the absence of a contrary intention, on 
a sale" or mortgage^ of the house or, though having 
been attached by a tenant during his term, forming part 
of the demised premises^ and therefore not distrainable 
for rent,^ or, again, as not constituting chattels for which 
trover might be maintained.® 


^ See postf pp, 164-172, 
^ See pp. 172'194, 

® See p. 74. ^ 


4 See post, pp 230-236. 
^ See pp. 274-278. 



CHAPTER V. 


THE RIGHT OF REMOVAL AS BETWEEN 
LANDLORD AND TENANT— AT COMMON 
law— TRADE AND ORNAMENTAL FIXTURES. 

Section’ 1 — Introductokv. 

Situation of Tenant Generally: At common law, 
and before the statute of Gloucester, ‘ a tenant for years, 
or from year to t’ear, or at will. Avas not punishable for 
any species of waste, since he took the land by the act 
of the lessor, who should haA'e protected himself ag’ainst 
waste by express covenant." It was only after the pass- 
ing of that statute and in qpnsequence of its provisions 
that an action for waste was given against such tenants,’ 
and questions respecting the right of removal of articles 
a-nne.xed to the land by such tenants during their terms 
became the subject of judicial consideration. 

Since the statute of Gloucester, the two general rules 
of law with respect to fixtures, which have been con- 
sidered in a previous chapter,* apply, m all ordinary 
cases, equally between landlO'td and tenant as between 
the other classe's of persons whose rights have been 
considered in the last ttvo preceding chapters,’ so that 
whenever a tenant has annexed any thing to the deirused 
premises during his term, he may not afterwards sever 
it without the consent of his landlord. The^ article, by 

1 (1278) 6 Ed,w I., 0 . 5 . repealed bj the Cml Procedure Acts Repeal Act, 1879 (« & 43 
Vict . o 59) - 

2 Shrewsbury's (Couniess) Case (1600) 5 Co. Rep. 136, 

8 See post, p. 268 

4 See Chapter II., ttnUr P 21 

8 See Chapters III. and IV., anie, PP. 43-56. and 5»-72. 
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being- annexed to the land, becomes part of the demised 
preriiises.' and its severance by the tenant is an act of 
waste: it therefore falls in with his termr, and comes to 
the landlord as part of the land.^ 

A strict obsen'ance of this rule, which appears 
originally to have been applied without admitting any 
exception and irrespective of the object and purpose of 
the annexation or the intention of the tenant in making 
it. would appear necessarily to have been attended with 
great hardship and injustice to the tenant, thus leading 
to eaily endeavours to obtain a relaxation of the rule. 
In course of time exceptions were admitted to the rule^ 
tending greatly to limit its operation and establishing 
some very important privileges in favour of tenants, 
which have since been confirmed to them by a long 
succession of judicial decisions. In the earlier days these 
exceptions do not appear to ftave been made upon any 
very settled ground, but in later times and ever since 
the decisions rest upon principles of general policy such 
as the encouragement of trade, the avoidance of hard- 
ship or injustice, etc. 

The exceptions so admitted to the common law general 
rules relate to fixtures annexed for purposes of trade or 
mere domestic ornament and convenience, but not to 
fixtures annexed for purposes of agriciyiture. But by 
statute,® subject to particular restrictions, certain articles 
annexed by a tenant for purposes of agriculture are also 
remoVable. Whether in these cases, the tenancy be for 
life, or for years, or from year to year, or only at will, 
makes no difference with respect to itie tenant’s right 

1 Leev IHsdon (1816) 7 Tmnt 188; Hcrwtchv Symand 0914) 110 L.T. 1016, (ISIS)* 
S4 L j . K B mz. 

2 Co Litt is3a , Herlakenden's Cme (1589) 4 Co, 64a , Blwes v Maw (1802) 3 East,. 
51 ; Gthsofi V Hammersmith Rly, Co. (1862) 32 L,J. Ch. 340. 

® See Chapter VL, iiosi 
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of removal; nor does it make any difference whether he 
holds under a lease by paroL or by writing, or under 
seal, if such l6ase contains no stipulation^ o*n the 
subject. 

It is to be observed, however, that everv case in which 
there is a right of removal b\' virtue of the law of fixtures 
is considered as an exception to the general rule as to 
the commission of waste.^ Fixtures so removable by 
a tenant constitute part of the demised premises until 
severed therefrom f until they are severed they are not 
goods and chattels for which trover may be maintained/ 
or which may be distrained for rent in arrear.^ 

It should also be observed that the tenant’s ordinary 
right of removal may be varied by agreement between 
him and his landlord.‘' For the sake of simplicity, the 
tenant’s ordinary rights, f.e., his rights independently of 
statute or agreement, will be considered in the fiist place, 
and the remainder of this chapter \ull be devoted to this 
part of the subject; the rights of the tenant to remove 
agricultural fixtures by virtue of the xlgricultural Hold- 
ings Acts, will be considered in the next chapter; and 
the effect of particular stipulations contained in the 
contract of tenancy or other agreement between the 
tenant and his landlord will then be considered. 


^ See Chapter Vll , post 

2 Buc?iJami v Btiiferfield (1820) 2 Brod. & B. 54 , Bam \ Brand (1876) 1 App, 
Cas 762 , and see ante, p 21. 

s Lee V Risdoft (1816) 7 Taunt. 188, Harwich v Symond (1914) 118 L T, 1016; 
(1915) 84 L J,. K B 1083 

4 Green v Cole (1670) 2 Wms Saund 252, 259 ; Mackintosh v. Trotter (1838) S 
M, & W 184 , Ro^ey v Henderson (1851) 17 Q B. 574 ; v Waters (1855) 19 

C.B 637. 

^ Crossley v, Lee (1908) 1 K B. 86 , Dalton v Whtiiem (IB42) 3 Q B 961 ; Darby v. 
Hams (1841) 1 Q.B 895 , and see post, PP 230-236 
® See Chapter VH , post. 
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EARLY AUTHORITIES AS TO TRADE FIXTURES. 


Section 2 — Trade Fixtures. 

It is clear that the question for solution is whether a 
tenant is entitled to sever and remove all articles and 
erections annexed by himself for the purposes of his 
trade, whatever may be their nature, construction, 
and mag-nitude, and if not, to what description of 
things his right of removal extends. It will be 
convenient, in the first place, to consider the leading 
cases on the subject, and then to state in general terms 
the conclusions to which the decisions in these cases 
lead. 

Early x^uthorities : The right of a tenant to remove 
fixtures appears to have been recognised for the first 
time in definite terms in a case reported in the Year 
Book, 20 Hen. 7, p. 13. It was there decided that if 
a lessee for years sets up and fixes a furnace to the 
freehold with mortar, or a dyer annexes his vats and 
vessels in a similar manner, for the purposes of carrying 
on his trade during the term, he may remove them. 
x“\nd so may a baker. 

In a case occurring soon afterwards and before the 
same judges (Rede, C.J., Fisher and Kingsmill, 
it was decided that if a lessee annexes a furnace, and 
fixes it to the soil, or to the middle of the house only, 
and not to the walls, he may remove it. But where 
such* a furnace was fixed to the walls and not to the 
middle of the house, the Court decided^ that the furnace 
was not removable by the tenant and that therefore the 
sheriff could not seize it under an execution against the 
tenant. 


1 Yeax Book 21 Hen. 7, p, 26. 

® Day V. AmUn ami Bisinich 37 Eliz ) Owen 70 : Cro. Eliz 374. 
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From these earl^* authorities it is apparent that the 
Courts proceeded upon a distinction depending entirely 
upon the mode^of annexation, so that the exact extent 
of the tenant’s rigfft of removal was still left very much 
in doubt. This doubt has, however, been almost, if not 
completely, removed by the decisions gjven in modern 
times, in which the Courts have proceeded more and 
more upon the circumstances of the object and purpose 
of the annexation in determining the tenant’s right of 
removal, rather than upon the mode of the annexation. 

Modern Authorities : The tenant’s right of removal 
of fixtures annexed by him for the purposes of his trade 
was plainly and authoritatively stated by Lord Holt, 
C.J., in Poolers Case,^ in which an under-tenant, carry- 
ing on the trade of a soap-boiler, had, for the convenience 
of his trade, set up certain vats, coppers, tables, and 
partitions, all of which iiad been taken under an 
execution against him, on which account the mesne 
landlord brought an action against the sheriff for the 
damage occasioned to the house, which he was liable 
to the superior landlord to make good. Lord Holt held 
that the under-tenant might well, during his term, 
remove the articles by virtue of the common law excep- 
tion in favour of trade and the encouragement of 
industry, apart from any special custom to* the same 
effect. 

The encouragement of industry, referred to by Lord 
Holt as the ground upon which the tenant’s right of 
removal depends, has been recognised and explained in 
subsequent cases. Thus in Lawton v. LawtonJ^ where the 
question was wdiether an engine used in a colliery should 
go to the executor of a tenant for life or to the remain- 

1 (1703) 1 Salk 368 

2 (1743) 3 Atk 13 , and see ante, p 59 
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derman, Lord Hardwicke. in his /udgment, said : To 
be sure, in the old cases they go a great way upon the 
annexation to the freehold, and so long^go as Henry the 
Seventh’s time, the courts of la\C^ construed even a 
copper and furnaces to be part of the freehold. Since 
that time the general grounds the Courts have gone upon 
of relaxing this strict construction of law is, that it is 
for the benefit of the public to encourage tenants for 
life to do what is advantageous to the estate during 
their term.” And in the case of Dudley v. Warded 
which followed shortly after that of Lawton v. Lawton, 
Yvhere there was a similar question in issue, Lord Hard- 
wicke obser\''ed : Some general rules are very clear, 
as what is annexed to the freehold is to be considered 
as part of it ; and yet there are some exceptions to that 
rule, as between landlord and tenant; what is erected 
by the latter for the sake •of trade may be removed, 
though fixed to the freehold . . . The determinations 
have been from consideration of the benefit of trade.” 

The cases of Lawton v. Lawton and Dudley v. Warde 
were cases in equity. The decisions of the courts of 
•common law proceeded upon the same principle. Thus, 
in Lawton v. Salmon,^ where the question was whether 
certain salLpans, fixed to the ground in buildings 
•erected upon salt %vorks, should go to the executor or 
the heir of the person who annexed them, Lord Mans- 
field stated that there had been a relaxation of the strict 
rule, for the benefit of trade, as between landlord and 
tenant; that many things might be taken away which 
•could not* formerly, such as erections for carrying on 
.any trade, when put up by the tenant ; and, in deciding 
the question in favour of the heir upon the grounds 


1 0751) AmbL 113 


2 <1782) 1 H Bi 259 n 
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alread}' previous!}-* Noticed,* Lord Mansfield ob-^erved : 
" It would have been a different question if the springs 
had been let. ^nd the tenant had been at the expense 
of erecting these ^It-works; he might very well have 
said: ' I leave the estate no worse than I found it.’ 
That, as I stated before, would be for the encouragement 
and convenience of trade and the benefit of the estate.” 

Again, in the case of Elix-'es v. Man',- a leading 
decision upon the law of fixtures, Lord Ellenborough, 
in slating the exceptions which, as between different 
parties, had been admitted to the general rule of law, 
in favour of trade and of articles subservient to trade, 
observed that this exception is founded upon the ground 
that the carrying on of a trade is a matter of a -personal 
nature. 

These cases appear to establish, therefore, that a tenant 
has an indisputable right *to remove fixtures which he 
has annexed to the demised premises for the purpose 
of carrying on his trade; and that the public benefit, 
the advancement of the commercial interests of the 
country by the encouragement given to tenants tO' 
employ their capital in making improvements for carry- 
ing on their trade, with the certainty of having the 
benefit of their expenditure secured to them at the end 
of their terms, may be regarded as the principal object 
aimed at in granting this privilege.^ But it should be 
observed that these cases, being decisions upon their 
own facts sinyply, do not warrant the inference that all 
fixtures annexed by a tenant for the purposes of his 
trade are removable by him. 


1 See ante, pp 45, 46, 

2 (1802) 3 East 38 

» See Pmion v Rohari (1801) 2 East, 88. 90; Batti v Brand (1876) , 1 App. Cas, 
767, 
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Articles annexed for trade purposes which have been 
held or by the Court regarded as removable, thus 
include : A soap-boiler’s or dyer’s salUpans fixed 

with mortar to a brick floor in Salt-works;^ baker’s 
ovens f furnaces f coppers, brewery utensils and stills, 
and pipes connected to them;"^ steam-engines and other 
maclunery used in a colliery;® carpenter's lathes f an 
engine and steam-hammer, fastened by screws to a stone 
bed lying on the ground;^ an engine screwed down to 
thick planks lying on the ground and attached to a 
fixed boiler f an engine bolted to a wooden framework 
embedded in mortar, laid in brickwork;^ gas-engines 
affixed to the floors of buildings;^® looms in a mill, 
nailed or screwed down through the loom feet to wooden 
plugs in the stone flooring, or to beams machinery 
fastened to buildings by bolts and nuts;^® a steam-crane 
screwed to blocks of stone cif^mped together and laid on 
a prepared bed of mortar and supported by guys;^® a 
stocking-frame in a cotton mill, affixed to the floor to 
render it steady for use;^^ spinning machines, similarly 
fastened and stills set in brickwork and let into the 
ground.^® 


J Year Book 20 Hen. 7, p 13 , Poole's Case (1703) 1 Salk 368 

2 La:u'tonv Salmon il7ii2) 1 H.Bl 259n, Mansfield v Blackhurne (1840) 6 Bmg. 
N C 426 

® Year Book, 20 Hen 7, p 13 

■4 Poolers CasCy supra , Lawton v Lawton (1743) 3 Atk 13 , and see ante, p 76 
® Lawton v Lawton, supra , Dudley v. Warde (1751) AnTbl. 113 
® Reynolds v. Askhy (1904) A.C 466 . (1903) 1 K B H7 
7 Meirop, Counties, So , Socy v. Brown (1859) 26 Bea'v 454 
S Cltmte V Wood: (1868) 3 Ex 257. (1869) 4 Exch. 328 
® Cross V Barnes (1877) 46 L J. Q.B. 479 

Hobson V Gorringe (1897) 1 Ch 182, Crossley v Lee (1908) 1 K.B. 86, In re 
Harvey and Mann (1920) 123 L.T 242, Reynolds v Ashby, supra. 

Boyd V Shorroch (1867) 5 Eq 79, Hiiichtnson v Kay (1857) 23 Beav 417, 
Longboitom v Berry (1869) 5 Q.B 123 . Holland v Hodgson (1872) 7 C P 328 
12 Walmesley v. Mtlne (1859) 7 C B. N S 115 , Longbofiom v Berry, supra , 
Mather v, Fraser (1856) 2 K & J 536 , Holland v Hodgson, suPra 

Re Armyiage, Ex parte Moore and Robinson's, Sc , Coy (1880) 14 Ch.D 39 
Holland v Hodgson, supra-, Longboitom v. Berry, supra, Hellawell v. 
Eastwood (1851) 6 Ex. 295 : cf Trappes v, Harter (1833) 2 C- & M. 153 
1® Hella-well v. Eastwood, supra 

Horn V Baker (1808) 9 East. 215 , Ex parte Reynal (1841) 2 Mont D & D 443 , 
Chtdley \ . West Ham (1874) 32 L T. 486. 
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t * 

Cases on Buildings : It %vili have been appreciated 
that in the cases so far referred to in this chapter, ‘the 
articles in ques^on were either mere utensils of trade or 
machinery employed in trade. Moreover, the articles, 
or the parts of which they were comprised, were such as, 
after removal, were capable of being* again employed 
for the same or similar purposes elsewhere. These 
instances, therefore, do not carry the tenant’s right of 
removal very far. It is obvious that the greatest diffi- 
culty lies in connection with substantial buildings or 
other erections put up for purposes of trade, and in this 
connection it is necessary to consider the leading cases 
on tiie subject somewhat in detail. It will then be 
possible to state, in more or less general terms, the extent 
of the tenant’s right of removal in respect of trade 
fixtures, and to appreciate what limitations are imposed 
upon this right. 

In the case of Dem v. Allalley,'^ a tenant had, during 
his term, erected certain sheds or buildings called Dutch 
barns. The sheds had a foundation of brickwork in the 
ground, and uprights fixed in and rising from the brick- 
work, and supporting a tiled roof, with the sides open. 
In giving judgment, Lord Kenyon said : If a tenant 
will build upon premises demised to him a substantial 
addition to the house, or add to its magnificence, he must 
leave his additions, at the expiration of his term, for the 
benefit of his landlord; but the laAv will make the most 
favoura|)Ie construction for the tenant wdiere he has made 
necessary and useful erections for the benefit of his trade 
or manufacture, and which enables him to Carry it on 
with more advantage. It has been held so in the case of 
cyder mills, and in other cases; and I shall not narrow 


^ (1799) 3 Esp II . and see Blwes v. Maw UB03) 3 Eatt. at pp 45, 55, 56. 



82 


PENTON V. ROBART — SHEDS. 


the law but hold erections of this* feort, made for the 
berrefit of trade, or constructed as the present, to be 
removable at the end of the term/' 

In the case of Fitijherbert v. ^ShaWj''- Gould, J., 
expressed it as his opinion that a tenant would clearly 
have been entitled to take away a wooden stable, 
standing upon blocks or rollers, and also a shed which 
he had built upon brickwork, and some posts and rails 
which he had put up.^ 

In the case of Fenton v. Robart, the tenant was held 
entitled to remove an erection used as a varnish-house for 
carrying on a varnish manufactory. The building had 
a brick foundation let into the ground, with a chimney 
belonging to it. Upon the foundation a wooden plate 
was laid, upon which a superstructure of wood was raised 
and the quarters belonging to the superstructure were 
mortised into the wooden plate. In giving judgment, 
Lord Kenyon, C.J., remarked upon the change in the 
attitude of the Courts in respect of the tenant^s right to 
remove fixtures, and continued : “ What tenant will lay 
out his money in costly improvements of the land, if he 
must leave everything behind him which can be said to 
be annexed to it. Shall it be said that the great 
♦ gardeners and nurserymen in the neighbourhood of this 
metropolis who expend thousands of popnds in the erec- 
tion of greenhouses and hot houses, etc., are obliged to 
leave all these things upon the premises, when it is 
notorious that they are even permitted to remove trees, 
or such as are likely to become such, by the thousand, in 
the necessary course of their trade. If it were otherwise, 
the very object of their holding would be defeated. . . . 


1 (1789) I H B1 258- 

2 See Bx parte Belcher, 2 Mont & A. 160, 169 , Tod's Trustees v. Ftnlay^ 10 M. 422. 
« (1801) 2 East. 88. 
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Here the defendant did no more than he had a right to 
do; he was in fact still in possession of the premises at 
the time the thkigs were taken away*’’ 

The tenant’s right to remove fixtures annexed by him 
for the purposes of his trade was discussed in a very 
detailed and elaborate manner in the leading case of 
Etijces V. d/aw.^ Throughout his judgment in that case, 
Lord Ellenborough, CJ., speaks of buildings erected 
for trade purposes, and he examines somewhat in detail 
the decisions on the leading cases prior to 1802, which 
have already been noticed. The buildings in question 
in that case were siihstantial erections of brick and mortar 
having foundations let deep into the soil, but they had 
been erected for agricultural purposes, and not for the 
purposes of trade. Lord Ellenborough, therefore, whilst 
recognising the privilege extended to tenants in respect 
of buildings annexed for trade purposes, considered it 
would be a dangerous innovation to extend the same 
privilege to agricultural fixtures. His objection to the 
removability of the buildings in dispute was not, there- 
fore, based on the nature and substantial construction of 
the buildings themselves, but on the object and purpose 
with which they had been erected. 

In the subsequent case of Whitehead v. Bennett,^ it 
was argued on l.ord Ellenborough’s dicta in EH^es v. 
Ma^w, that buildings made of brick with foundations let 
into the soil to any depth were removable by a tenant 
who had erected them for the purposes of his trade. But 
Ivindersley, V.-C., held that the mere fact that the 
buildings were used only for the purpose of trade, did not 
entitle the tenant to remove buildings of this description, 


1 (1802) 3 East. 38; and seeposi, pp 101, 102 

2 (1858) 27 L J. Ch 474 : This case has been considered attie, p 26, but its importance 
is such that the authors considered it advisable to r«>eat the judgment here. 
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and he added : With respect *tc> anything in the 
narure of machinery, engines, or plant, or things sub- 
stantial and solid, such as vats, utensilf, etc., these are 
all clearly within the right of removal as between land- 
lord and tenant. In all these cases the things sought to- 
be removed might either be taken away bodily, where 
they are capable of being again set up elsewhere, or, if by 
reason of their bulk or complexity it should be necessary 
to take them to pieces, they could be put together in the 
same form in some other place. . . It certainly may be* 
metaphysically argued from this that a building of the 
most substantial and solid character, let ten feet into the 
ground with cement, is capable of removal brick by 
brick and of being put together again in another place 
in the same form; but the common-sense of mankind 
would determine that an engine is a very different thing 
from a house, although ewry stone, brick, tile, andl 
chimney-pot might be removed; one, however, is the 
case of removal of materials, and the other of taking to 
pieces and restoring to their former state actual portions 
of the engine.” 

This case, then, approved in Wake v. Hall,^ and 
followed in principle in Pole-^Carew v. Western Counties 
Manure Company,^ must be taken as having definitely 
established the limits within which the tenant^s right of 
removal of trade fixtures must be set. In other words, m 
order that a trade fixture may be removable by the tenant 
it is' essential, in general, that it should be capable of 
being put together again in the same form elsewhere, and 
that ft should not be necessary for this purpose to reduce* 
the fixture to its component materials, as distinguished 
from its component parts. 


1 (1883) 8 App. Cas. 195, 208: 7 Q B.D 295. 301. 
^ (1920) 2 Cli. 97 , and see ante, pp. 27, 28, 
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Rights of ]\lAR'k*ET Gardeners and Xurser\men: 
The principle above stated in general terms is not incon- 
sistent with twc% decisions relating to the rights of nur- 
serymen and market gardeners to remove greenhouses 
and glasshouses erected by them for the purposes of 
their trade. The first of these cases is that of Syme v. 
Harvey a case in Scotland, where the tenants, who 
w’ere nurserymen, claimed to remove a greenhouse^ prO’- 
pagating house^ and some hotbed frames erected by 
them. These erections were composed partly of brick 
and partly of glass and framework, and their founda- 
tions \vere sunk into the ground to some depth. The 
framework rested on, but was not fastened to, wall- 
plates attached to the brickwork by mortar, and it was 
easily removable without disturbing the brickwork. It 
was held that, looking at the character of the structures 
and the purpose for which^they were erected, viz., the 
carrying on of the tenant’s trade, the tenants were en- 
titled to remove those portions of the erections which 
consisted of framework. 

The second case is that of Meats v. CallendarJ^ The 
tenant had there erected ten glasshouses. One had con- 
crete sides and its glass span-roof substantially rested 
on the sides and could be removed without damaging 
the walls- In the case of the other nine houses the 
glass Span-roofs were supported by and nailed to wide 
sills, which in turn were nailed to and supported by 
wooden piles djiven into the ground. The tenant used 
these houses for the purpose of carrying on his 
trade as a market gardener. It was held “(following 
P4nton V. Robart^^ notwithstanding the criticism of it 


1 (1861) 24 D 202 

2 (1901) 2 Ch 388. 
^ (1801) 2 East 88 
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in El-ices v. that at common*' iaw the defendant, 

the- tenant, could lawfully remove the glasshouses 
unless precluded by clause 13 of his le^se.® 

f 

Accessory Buildings : In the case of Elwes v. Maw, 
it was remarked by Lord Ellenborough that a building- 
which is access'ory to a removable article is equally 
removable with the thing itself, and in this connec- 
tion he refers to the cases of Lawton v. Lawton, Dudley 
V. Lawton v. Salmon, and the Cyder-^Mill Case, 

already noticed. A careful examination of these cases, 
however, does not appear to warrant this inference, but 
leads, rather, only to the conclusion that a tenant is not 
to be deprived of his right of removal of a trade fixture 
merely because by such removal its accessorial building 
may be injured. And Kindersley, V.-C., in the case of 
Whitehead v. Bennett, appears to have considered that 
although a shed might be removable as an accessory to- 
that which it was constructed to cover, a building built 
of brick and let into the soil was not removable^ 
although it might, in some sense, be regarded as an 
accessory to the trade machinery contained within it, 
for otherwise, the same rule would apply to a large fac- 
tory, the machinery in which might be removed. The 
decision of the House of Lords in Wake v. HaW and 
the remarks of the learned Lords who gave judgment in 
that case, to the effect that buildings {even if made, of 
brick and stone) which are merely accessory to ma- 
chinery placed therein and built solely to cover and pro- 
tect such machinery, may be removed, must be taken 
to have peculiar reference to the facts of the case, for 


i (1802) 3 East 38 
^ See also p 129. 

* (1£S3) 8 App Cas 195 ; see ante, pp 33 42 
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the articles in quei'tfan were machinery used in working 
a mine, and the custom of the locality was an additional 
circumstance tq be taken into account.^ 

It is difficulty if not impossible, to state at what point 
a building, from its nature and mode of construction^ 
ceases to be a mere accessory to that .which it coalers 
and protects. It is obvious that a building used as a 
factory is reasonably capable of being applied to further 
uses when the machinery contained in it has been re- 
moved elsewhere. Such cases are very common. The 
case of a brick or stone building erected at a colliery or 
other mine is very different. When the mine has been 
exhausted, the building, as a rule, cannot be applied 
to further uses. In this latter case the freehold would 
sustain no damage if the building were pulled dowm; 
whereas, in the former case, the value of the freehold 
is considerably enhanced by the presence of the build- 
ing, and would be seriously impaired by its removal. 

The case of Pole-Carew v. Western Counties Manure 
Companyj^ already noticed in a previous chapter, fol- 
lowed the authority of Whitehead w Bennett, in holding 
that the mere fact that a building is erected for the pur- 
poses of trade is not sufficient in itself to entitle the 
tenant to remove it. Its nature and mode of construc- 
tion may be such as to exclude it from the category of 
tenant's fixtures, apart from other considerations affect- 
ing* the case. 

Other Circumstances Affecting the Right of 
Removal : Other circumstances which have been ad- 
verted to by the Courts in deciding upon ihe remov- 
ability of trade fixtures are the intentions of the parties, 
the comparative values of the land and the fixtures when 


1 See ante, p, 33. 


« iim) 2 Ch. 97. 
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united and disunited, the effect of custom and usage, 
and* the injury occasioned by the remoA^al. These have 
already been discussed in detail in a previous chapter,^ 
and it is, therefore, unnecessary again to consider them 
here. 

General Conclusions : It will have been appreciated 
from the foregoing review of the decisions as to trade fix- 
tures that it is very difficult to state a rule which, while 
serving as a guide in practice as between landlord and 
tenant, will not be in conflict with any of the grounds of 
decision adverted to in the preceding pages. The fol- 
lowing rule, however, may be considered as most con- 
sistent with the cases: ‘^Things which a tenant has 
annexed to the freehold, for the purposes of trade or 
manufacture, may be taken away by him, wherever the 
removal is not contrary to any prevailing practice, or to 
the terms under which the tenant holds the premises ; 
where the removal will cause no material injury to the 
freehold; and where, in themselves, the articles were 
integral chattels before they were annexed, or have in 
substance that character independently of their union 
with the soil, so that they may be removed without being 
entirely demolished or losing their essential character 
or value. 

Whenever these circumstances concur, and sometimes 
when they do not all concur, the tenant niay, in general, 
remove the article. But it is necessary once more to 
emphasise ^the warning that the result of each case 
depends upon its own facts. 


^ See Chapter II , ante, pp. 30-35 

2 See Amos and Ferard on “ Fixtuires,** 3rd ed., pp. 71, 72, 
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Section 3. — Domestic Fixtures. 

Generally : The exception to the general rule relat- 
ing* to the comifiis^on of waste^ extends to the removal 
by a tenant of articles annexed by him for the purposes 
of domestic ornament and convenience; and instances 
of this exception are to be found as far back as the time 
•of Henry VII.® It will presently be seen, however, that 
this rigfht of removal is a privilege of a more limited 
nature than that in respect of trade fixtures.^ The prin- 
ciple upon which it is founded appears to be that as 
fixtures of this class must be generally annexed for tem- 
porary purposes only, it would incommode tenants in 
the enjoyment of their property if, by every slight 
attachment to the freehold, the property in such annexed 
articles should irrevocably pass to the reversioner. 

The articles included within this class may be divided 
into two groups : (a) ornamental or decorative articles, 
such as hangings, tapestry, chimney-pieces, pier and 
looking-glasses, cornices, marble slabs, window blinds, 
and wainscot; and (b) articles for domestic use and 
convenience, such as pumps, grates and stoves, chimney 
backs, coppers and furnaces, ranges and ovens, wash 
and water-tubs, rails, fences and hurdles, bookcases and 
shelves, fixed cupboards, counters, partitions, and elec- 
tric light fittings and bells. 

As in the case of trade fixtures, it is very difficult to 
•define the precise limits of the tenant’s right of removal 
of domestic fixtures. The principal considerations deter- 
mining questions of this kind are, as in all other cases, 

1 See ante, j>p 20, 21 

® See Year Book, 8 Hen, 7, p, 12 : Year Book. 20 Hen 7, p 13 , and see also Day v. 
.AwsJfMt (1595) Owen, 70, Dayv Btsbitch (1595) Cro Ehz 374 

s See Bucklaml v BttUerfield (1820) 2 Brod. & E 54 , Leach v Thomas (1835) 
yC. &P 327. 

^ See Amos and Ferard on '‘Fixtures,** 3rd ed„ p 110, 

m 
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the mode and degree of the annexa^tfon and object and 
purpose. Other circumstances, however, such as the 
nature of the article, its construction, thefintention of the 
tenant in annexing it, local custom and usage, the injury 
to the premises which would be caused by the removal 
of the fixtures, mus.t also be taken into account. It is,, 
therefore, obvious that each case must mainly depend 
upon its own facts, and the question whether a tenant 
may remove a particular article may, in certain circum- 
stances, be very difficult to decide. The degree of an- 
nexation may be such that this consideration is in itself 
decisive of the question, as indicating that the tenant, 
on annexing the article, could not have contemplated its 
subsequent removal, and he cannot, or ought not to be 
allowed to, say afterwards that he intended to annex it 
temporarily only and not to improve the freehold. The 
degree of annexation may, in other cases, be so slight, 
as where wainscot is fixed only by screws or nails,, 
that the tenant is clearly entitled to remove the article- 
The intentions of the tenant, in these two extreme cases 
as inferred from his acts, can scarcely be in doubt. The 
main difficulty arises in connection with cases inter- 
mediate between these extremes. As a matter of prac- 
tice, however, very few disputes or mistakes arise in 
connection with this class of articles, arfd, hence, there 
are very few modern decisions relating to these as 
between landlord and tenant. 

Articles of this class which have beeb held" to be 
removable are : hangings, tapestry, and pier glasses, 
whether nailed to the walls or panels, or put up in lieu 
pf panels cornices f marble or other ornamental 


1 Squter v Mayer (1701) 2 Freem 249 : Beck v. Rebow (1706) 1 P.Wms. 94 
3 Avery v Cheslyn (1835) 3 A. & E 75. 
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chimney-pieces ihiirble slabs;" ^eindmc blinds;" ^lCliuis- 
cot fixed to the walls by screws;^ grates, ranges and 
stoves, although fixed in brickwork;" iron backs 
to chimneys beds fastened to the w’alls or ceilings 
fixed tables;^ furnaces and coppers;^ pumps mash- 
tubs and fixed veater-tubs coffee and malt-mills cup- 
boards fixed 'with hold-fasts;*’ book-cases standing on 
brackets and screwed to the walls clock-cases;^^ 
iron ovens and the like.*^* 

in order to appreciate the limitations w hich the Courts 
from time to time, have placed upon the tenant's right 
of removal of domestic fixtures, it is necessary to con- 
sider certain of the leading cases. 

It should be observed, in the first place, that since the 
claims of a tenant as against his landlord are regarded 
by the Courts more favourably than those of a tenant 
for life as against the rerhainderman, or those ot the 
executor of a tenant in fee as against the hein it follows 
that the decisions in Squier v. Mayer, Beck v. Rebow, 
Harvey v. Harvey, d:nd In re De Falbe,^^ are decisions in 
favour of a tenant as against his landlord. 


1 Lawion v Latpion (1743) 3 Atk 13; Allen v Allen (17291 Moseley, 112 : Leach v. 
Thomas (1835) 7 C. & P. 327. Bishop v Ellmit (1855) U Ex. 113, 115, 120-122 

2 Alien V Allen, supra 

^ Colegrave v. Dias Santos (1823) 2 B & C 76. 

^ Lawton V Lawton, supra , Ex parte Ouiticy [\7^Q) 1 Atk 477: Dudley v Warde: 
(1751) Ambl. 113 . Lee v. ^isdon (1816) 7 Taunt 188, 191 

® Lee V Rtsdon, supra , R v Si. Dunsian's (1825) 4 B & C, 686 

6 Barvey v. Her rrey (1740) 2 Sir. 1141, 

7 Ex parte Quincy, supra 

® Amos and Ferord on “ Fixtures.’’ 3rd ed p 246 
® Squtdir V. iIEryer*(170I) 2 Freem 249 
10 Orymes Boweren (1830) 6 Bmg 437, 
n Colegrave v Dias Santos, supra. 

» Rex V Londonthorpe (1795) 6 T R 377, 379 
R. V. St Dtmsian's, supra 
U Birch V. Dawson imi) 2 A & E 37. 

15 Amos and Ferard, 247. 

16 Winn V. Ingtlby (1822) 5 B & A. 625. 

17 See ante, pp, 50. 51. 65-72 
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Hangings, Tapestry, Wainscot/ Chimney-pieces : 
In S quiet V, Mayetj^ it was decided that a furnace, 
though fixed to the freehold, and also hangings nailed 
to the walls, should go to the executor of the deceased 
owner of the estate as against the heir. According to 
the rule stated ip the preceding paragraph, therefore, a 
tenant would be entitled to remove similar articles, simi- 
larly attached to the demised premises, where he himself 
has annexed them. 

In Beck V. Rehow^ it was said that hangings and 
looking-glasses were only matter of ornament and 
furniture, and not to be taken as part of the house or 
freehold, but removable by the lessees of the house. 

In Harvey v. Harvey,'" it was held that hangings, 
tapestry, and iron backs to chimneys belonged to the 
executor of the deceased owner and not to the heir; so 
that articles of this description may be removed by a 
tenant as against his landlord. 

Although the case of In re De Falbe^ was concerned 
mainly with certain tapestries, the principles laid down 
in that case as to the right of removal of ornamental 
fixtures must be taken as stating in general terms the 
rights of respective claimants. These principles have 
already been considered at length,® and the facts of that 
case have been stated in the preceding chapter.® Tapes-^ 
tries, therefore, annexed as they were in that case, are 
removable by the tenant as against his landlord. 

In the case of Lawton v, Lawton/ Lord Hardwicke 
observed, in one part of his judgment, that what would 
have been held to be waste in Henry the Seventh’s time, 


^ {1701) 2 Freem 249, and see ante, p. 50 
® (1706) 1 P.Wms. 94, and see anter p 50. 
® (1740) 3 Str, 1141 ; and see anU, p 51 
^ (1901) 1 Cb. 523. 


® See ante, pp. 15-17. 
® See ante, pp 65, 66. 
7 (1743) 3 Atk 13 
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as removing wainSSt fixed only by screws, and marble-- 
chimney-pieces, is now allowed to be done.” And in the 
previous case c|f Ex parte Quincy,^ he said : During 
the term a tenanr^may take away chimney-pieces and 
even %vainscot- . . . Several sorts of things are often 
fixed to the freehold, and yet may be .taken away, as 
beds fastened to the ceiling with ropes; nay, frequently 
nailed, and yet, no doubt but they may be removed.” 
And, again, in the case of Dudley v. IFarde/ Lord 
Hardwicke, speaking of marble chimney-pieces, said, 
that as between landlord and tenant, they are recover- 
able by the tenant, if erected by him. 

In the case of La^eeton v. Salmon,^ Lord Mansfield 
said: "" Islany things may now be taken away which 
could not be formerly, such as erections for carrying on 
any trade, marble chinuiey-pieces, and the like, when 
put up by the tenant.” 

In Elwes v. Maw, Lord Ellenborough, after referring 
to the above cases, considered that they had established 
a distinct class of cases, in extension of the privilege 
before enjoyed by the tenant in respect of trade fixtures, 
and he said : ‘‘ The indulgence in favour of the tenant 
for years during the term has been since carried still fur- 
ther, and he has been allowed to carry away matters of 
ornament, as Srnamental marble chimney-pieces, pier 
glasses, hangings, wainscot fixed only by screws, and 
the like.” 

In Leach v. Thomas,^ it wras expressly ruled that 
chimney-pieces of an ornamental nature, if^put up by 


1 (1835 ) 7 C. & P. 327 

2 (1750) 1 Atk. 477 
a (1751) Ambl. 113. 

4 (1782) 1 H.Bl 259n . 3 Atk. 16. 
^ (1802) 3 East. 38. 
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STOVES AND GRATES* 


a tenant, are removable by him ; but if the chimney-piece 
is not of an ornamental character, even thoug'h it is made 
of marble, it is not removable.^ 

Grates, Cupboards, &c. : In Lee v. Risdon,^ it was 
^aid that ^cx^ainscot screwed to the wall, certain grates, 
and the like, were fixtures removable by a tenant dur- 
ing his term. And in Ex parte Barclay, in re Gawan,^ 
Lord Cranworth, C., in delivering the judgment of the 
Court, said : “ I wish to state that by fixtures we — for the 
Lords Justices and myself take the same view of the 
case — understand such things as are ordinarily ajffixed to 
the freehold for the convenience of the occupier, and 
which may be removed without material injury to the 
freehold; such will be machinery, using a general term, 
and m houses, grates, cupboards, and other like 
things.” 

In Colegrave v.Dias Santo's,"^ Abbott, C J., considered 
that certain stoves, cooling coppers, mash tubs, water 
tubs, and blinds were removable as between landlord 
and tenant. And in R. v. St. Dunstan^s,^ stoves and 
grates fixed into the chimney-places with brickwork, 
were regarded as removable; and so was a cupboard 
supported by holdfasts and standing on the ground.”® 

In Lyde v, Russell/ a yearly tenant had affixed to the 
house, at his own expense, certain bells* etc. Having 
quitted the house without removing them, he was held 
not entitled, after the expiration of his term, to remove 
them, though he might have done so durmg his 4erm. 


1 See also BtshOp v EUioii (1855) 11 Ex. 113. 

2 (1816) 7 Taunt 188 

« (1856) 5 DelG M. & G. 403. 

^ (1823) 2 B, & C 76 
^ (1825) 4 B & C 686 

See also Btshop v EUioii (1855) 11 Ex. 113. 
U830) I B. & Ad 394 
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CoxsERvvTORiE*?, •G reenhouses, &c. : In the case of 
Buckland v. Butterfield,^ a conservatory and a vinery 
had been erectejl by a tenant on the demised premises. 
The conservatory was erected on a brick foundation 
fifteen inches deep, upon which was bedded a sill, over 
which was erected a slate-covered framework eight or 
nine feet high at the end and about two feet high in front, 
with sliding glasses, a floor of Portland stone, and con- 
nected with the parlour chimney by a flue. Two windows 
opened out of the dwelling-house into the conservatory, 
and a folding door also opened into the balcony, so that 
when the conservatory was pulled down, that side of the 
house to which it had been attached became exposed to 
the weather. The vinery was erected in the garden, on 
a brick wall four feet high. Surveyors estimated that 
the house was worth £50 a year less after the conserva- 
tory and vinery had been removed. The tenant having 
become a bankrupt, his assignees took away the con- 
servatory and vinery, and the lessor, a tenant for life, 
brought an action on the case in the nature of waste. 

In delivering the judgment of the Court in the case, 
Dallas, C.J., said : The question in the cause, sO' far 
as relates to the motion now before us, was whether a 
conservatory affixed to the house in the manner speci- 
fied in the report, was so affixed as to be an annexation 
to the freehold and to make the removal of it waste . . . 
Nothing will, here, depend on the relation in which the 
parties^stood tp each other, or the distinction between 
trade and agriculture; for this is merely the case of an 
ornamental building constructed by the parly for his 
pleasure, and the question of annexation arises on the 
facts reported to us; and I say the facts reported, 


I (1820) 2 Brod. 8i B, 54. 
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because every case of this sort mustmpend on its special 
and peculiar circumstances. On the one hand, it is 
clear that many things of an ornamental nature may be 
in a degree affixed, and yet, during* the term, may be 
removed; and on the other hand it is equally clear that 
there may be that sort of fixing or annexation, which^ 
though the building or thing annexed may have been 
merely for ornament, will yet make the removal of it 
waste. The general rule is, that where a lessee, having 
annexed a personal chattel to the freehold during his 
term, afterwards takes it away, it is waste. In the pro- 
gress of time this rule has been relaxed, and many ex- 
ceptions have been grafted upon it. One has been m 
favour of matters of ornament, as ornamental chimney- 
pieces, pier-glasses, hangings, wainscot fixed only by 
screws, and the like. Of all these, it is to be observed, 
that they are exceptions only;-and therefore, though to be 
fairly considered, not to be extended; and with respect 
to one subject in particular, namely, wainscots. Lord 

Hardwicke treats it as a very strong case Allowing,. 

then, that matters of ornament may or may not be re- 
movable, and that whether they are so or not must de- 
pend on the particular case, we are of opinion that no^ 
case has extended the right to remove nearly so far as. 
it would be extended if such right were to be estab- 
lished in the present instance under the facts of the re- 
port, to which it will be sufficient to refer; and, there- 
fore,' we agree with the learned Judge in^ thinking that 
the building in question must be considered as aftnexed' 
to the freehold, and the removal of it consequently 
waste.” 

In the case of Jcnhins v. Gaihing,^ the erections in dis— 

pute were two gfBSfihousBs which were not in any way 


M1862)2J. &H.5a). 
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affixed tn the dwefiifig'-houNe. bat stood apart in the 
garden, and, therefore, their lemoval uould not have 
caused the same^injury as in the conservator}' casta It 
was ht'ld that there was nothing t<^ distinguish the case 
from that of Bucklmid v. Butterfield- and, therefore, 
that tile greenhouses were not rem(wable.by the tenant. 
In giving judgment Wood, \h-C., said, further: 

Primd facie, this case appears to be ratlier stronger hi 
favTiiir of treating the buildings as fixtures^ than that 
of the conserv’atory in Buckland v. Butterfield, as there 
might be a question there as to vvJietlier the conserva- 
tory was not an ornamental adjunct of the house; 
whereas these buddings are affixed not to the house, but 
to the garden/' 

Boilers and Pipes : In the same case, other articles 
were also in question, including a boiler built into the 
floor of a greenhouse, and a System of heating pipes con- 
nected with It bv screws. The boiler was held not to be 
removable: but the pipes were held to be removable on 
the ground that although they were used as a means of 
circulating the water from the boiler, they were con- 
nected to It merely by screivs, and might easily be re- 
moved from time to time like gas-fittings, and that they 
could hardly be treated as a mere adjunct of the boiler. 

Pumps : In the* case of Grymes v. Bowerenfi a tenant 
from year to year had during his term erected a pumpy 
at his own expense, on the demised prepiises* The tube 
of the pomp passed through the brick flooring into a 
well beneath, which had originally been open, but which 
the tenant had arched over when he erected the pump. 
The pump was attached to a stout upright plank, which 


1 Thts terni must presumably have been used m the sense of irremovable fixtures 

2 {1830) 6 Bing 437 
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rested on the ground at one end, fiftd was fixed to the 
wall by an iron bolt or pin with a nut and screw on the 
other side. In withdrawing the pump tube, a few of the 
floor bricks w’ere displaced but the fron bolt was left in 
the wall. It was held that the pump w'as a fixture re- 
movable by the tenant; and Tindal, C.J., said : '' It is 
difficult to draw any very general and at the same time 
precise and accurate rule on this subject ; for we must be 
guided in a great degree by the circumstances of each 
case, the nature of the article, and the mode in which it 
is affixed.’’ And it was also remarked that the circum- 
stance that articles of this kind were usually allowed by 
landlords to be paid for by the incoming to the outgoing 
tenant was confirmatory of the Court’s opinion of the 
case. 

Ornamental Cornices ; In the case of Avery v. dies- 
lyn,^ the question for decimon was whether a wooden 
cornice fixed to the room of a house by a tenant during 
his tenancy was removable by him or not. At the trial 
the jury were desired by the Judge to find in favour of 
the tenant, if they considered that the cornice was merely 
a matter of ornament, capable of removal without sub- 
stantial injury to the freehold, and was in fact so re- 
moved during the tenancy. And on a motion for a new 
trial on the ground of misdirection, the.Court considered 
that the direction was correct and that the inquiry as 
to the fact of the removal being without injury formed a 
proper test as to the way in which the cornice was 
fixed to the freehold. 

Extent of Tenant’s Right of Removal ; From the 
foregoing cases it will have been appreciated that the 
Courts have laid stress upon certain circumstances in 


j (1835)3 A. &E 75. 
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the cases leading’ tu the inference that these particular 
circumstances may have determrned their judgments, 
Tluis» in the fuses relating t(\ ‘iLHiinscot, the mode of 
fixing only by screws or nails is mentioned; in the 
cases relating to chimney-piet'cs, their ornamental 
character is stressed; in the case of the punip^ its 
slight attachment is emphasised; in the cases relating 
to grates, sto^H^s, etc., their general utility and domestic 
or personal character are suggested; in the cases relating 
to bookcases, cupboards, hangings, tapestries, etc., 
their nature as fixed furniture appears to have been the 
predominant consideration; in the cases relating to 
conservatories and greenhouses, they could not be 
regarded as ornamental adjuncts of the house merely, 
nor was it suggested that they were erected for the 
tenant’s convenience only^ but they w'ere regarded as 
in the nature of improvements of a permanent character 
annexed to tlie freehold. In some of the cases, too, an 
additional ground for permitting the removal w’as that 
ithe freehold w’ould suffer no injury by the removal of 
ithe fixture ; and that the tenant left the premises in the 
rsame state as he found themd And in the case of 
•Gibson v. ^ammersmith Rly. Coy.f Kindersley, 

•said, speaking of trade fixtures, though the rule applies 
to domestic fixtures also: I assume that if they cannot 
‘be removed without material injury to the freehold, the 
tenant has no right to inflict that injury, or to renlove 
them at all.” 

The extent of the tenant’s right of removalln relation 
to domestic fixtures is, therefore, of a more limited 
nature than that in relation to trade fixtures, and may 

^ See Lawion. v. Salimn il7H2) 1 H. B1 259n. 

2 (1862)32 Dr & Sm. 603. 
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be stated, in sjeneral terms, as follo-^’S : In the absence 
of agreement or local custom or usage to the contrary, 
a fixture annexed by a tenant for purposes of domestic 
ornament or convenience and utilit>^ may be removed 
bv him. provided the article is slightly affixed and can 
be removed entire, or, if it is necessary to take it to. 
pieces in the removal, it is capable of being put 
together again in the same form elsewhere, and that in 
the removal no material damage is done to the freehold. 
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RIGHT OF REMOVAL AS BETWEEN LAND- 
LORD AND TENANT— UNDER STATUTE- 
AGRICULTURAL FIXTURES. 

SeCTIOX 1 — IXTROI>l*CTORV. 

PosrnoN AT CoMMOx Law ; As has already been 
noticed/ a tenant for years has, at common law. no 
right to remove fixtures annexed by him for merely 
agricultural purposes, and that the exception to the 
general common law rule admitted in favour of fixtures 
annexed by a tenant for the purposes of his trade or 
domestic ornament and convenience does not extend to 
agricultural fixtures was established in the leading case 
of Elwes V. Maw.“ Though the bearing of this case 
upon the position of agricultural tenants has been 
greatly diminished by the effect of subsequent legisla- 
tion, and in particular by the Agricultural Holdings 
Act of 1908/ its importance requires its consideration 
here, more particularly as, in certain circumstances, an 
agricultural tenant may come within its ruling,* 

Elwes V. Mcsw : In this case a tenant had erected, at 
his own expense and for the more convenient occupation 
of his farm, a beast-house, carpenter’s shop, fuel-house, 
cart-hpuse, and fold-yard, all built of brick, tiled, and 
let into the ground. It was held that even though the 
tenant left the premises in the same state as when he 
entered, he was liable to an action for waste if (even 
during his term) he removed these fixtures. 


J See ante p. 74 
(1802) 3 East. 38. 


4 8 Edw. 7, c. 28. sect. 21 
** See post, p 124. 
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Lord Eilenborough. C.J., who delhceiedthe judgment 
of the Court, after exhaustiveh” tracing the progress of 
the exceptions tO' the common law rule as to< the com- 
mission of waste/ said : But no Adjudged case has 
jet gone the length of establishing that buildings sub- 
servient to purposes of agriculture, as distinguished 
from those of trade, have been removable by an executor 
of tenant for life, nor b}- the tenant himself who built 
them during his term.” And he distinguished the 
authorities urged in support of the tenant’s claim^ from 
the case before the Court, and concluded : The case of 
buildings for trade has been always put and recognised 
as a known allowed exception from the general rule 
which obtains as to other buildings; and the circum- 
stances of its being so treated and considered, estab- 
lishes the existence of the general rule, to which it is 
considered as an exception. To hold otherwise, and to 
extend the rule in favour of tenants in the latitude 
contended for by the defendant, would be ... to 
introduce a dangerous innovation into the relative state 
of rights and interests holden to subsist between land- 
lords and tenants. But its danger, or probable mischief, 
is not so properly a consideration for a court of law, 
as whether the adoption of such a doctrine would be an 
innovation at all ; and, befng of opinion that it would be 
so, and contrary to the uniform current of legal 
authorities on the subject, we feel ourselves, in con- 
formity to, and in support of those authorities, obliged 
to pronounce that the defendant had no right to take 
away the erections stated and described in this case.” 


i See anie^ p. 83, 

® Viz Bean v, AUalley' (1799) 3 Esp 11, and see anfe^ p- 81 , Culhng v, Tn/nal 
(1694) Bull K.P. 34, Piizherbert v. Shaw (17891 I H. B1 258. and see anfe^ p- 82 . 
Penton v. RobaH (1801) 2 East 88» and see ante, p. 82, 



I'rHXKRAL RVLi: LSI VELISHRO. 1(15 

This decision tfiis established the rule by which 
agricultural tenants were debarred from participating in 
the advantages conferred upon tenants in trade in regard 
to fixtures* for the jjirinciple of the decision extends to all 
agricultural fixtures and is not limited to buildings. And 
though, as has been said* the effect of this decision has 
been greatly diminished by subsequent legislation, it is 
important to remember the distinction between the 
position of agricultural tenants at t'ommon law and that 
W'hich they occupy by virtue of statutory provisitms in 
their favour. It should be observed, further, that even 
the exception in favour of trade fixtures would not have 
permitted the removal of substantial erections of the 
kind in cpiestion in the case (»f Ekves v. Ma^a\ as will 
be appreciated from the decision in the case of 
JVhitehead v. Benneity^ which has already been con- 
sidered. 

In IWin^braiigh v. Malan.' a tenant had elected 
a wooden barn, on a foundation of brick and stone let 
into the ground. The barn itself was not fixed to the 
soil nor to the foundation, but rested merely by its own 
weight alone. Consequently, tlie Court held that the 
barn was not a fixture and was the tenant’s property 
removable by him. Had the barn been fixed to the soil 
in any way or tp the foundation, the decision in Ehves 
V. Maw w’ould have been follow'ed and the barn held 
irremovable. 

The Landlord and Tenant Aci, 1851: The harsh* 
ness of the rule laid down in Elwes v. Maw,^ was first 
sought to be remedied by the Landlord and Tenant Act, 
1851.' By that Act it was provided that wiiere a tenant 

^ 37 L I Ch, 474. and see pp, 

S (1836) 4 A & K. b84 

(1802) 3 East 38. 14 & 15 Vict . c. 25 Sect 3 ; and see AiH>«ndiK L i»o.sL 
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should, at his own cost and expenSe and with the pre- 
vious consent in writing of his landlord, erect any 
building, engine, or machinery, either for the purposes 
of (a) agriculture, or (b) trade and agriculture, such 
buildings, engines, and machinery (provided they were 
not erected or put up in pursuance of some obligation 
in that behalf), should be the property of the tenant and 
removable by him, even though fixed to the soil. But 
it was also provided that before removing such erections 
the tenant must have given to the landlord or his agent 
one calendar month’s previous notice in writing of his 
intention to remove them, and thereupon the landlord 
had the option of purchasing all or any of such fixtures 
at a valuation, which, in default of agreement, should 
be settled by arbitration. If the landlord did not exer- 
cise his option, the tenant might then remove such 
fixtures, provided that no injury was thereby occasioned 
to the land or the buildings belonging to the landlord, 
and that he left the premises in as good a state as before 
any of the fixtures had been erected or put up. 

The Act still remains in force, though, owing to the 
provisions of subsequent enactments, it is of little service 
at the present day. It should be observed that (1) it 
applies only to buildings, engines, and machinery ; (2) 
it applies only where the tenant had obtained the previous 
consent in writing of the landlord to the annexation; 
(3) it applies only where such annexation" was not made 
in pursuance of some obligation in that behalf; (4) it 
does not apply to buildings, engines, or machinery 
erected solely for the purposes of trade ; (5) it does not 
apply to articles annexed for purposes of domestic 
ornament or convenience. 
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The AGRici'L'in\ft, Hulhixus Act. 1^75 : In uiroiVj 
a considerable improvement in the agricultural tenants* 
position was e%cted by the Agricultural Holdings Act 
of 1875d Sect. 55 of the Act provided as follows : 

Where after the commencement of this Act 
a tenant affixes to his holding any engine, niaidiiii- 
ery, or other fixture for which he is nut under this 
Act or otherwise entitled to compensation, and which 
is not so affixed in pursuance of some obligation in 
that behalf or instead of some fixture belonging to 
the landlord, then such fixture shall he the property 
of and be removable by the tenant : 

Provided as follows : 

1. Before the removal of any fixture the tenant 
shall pay all rent owing by him. and shall 
perform or satisfy all other his obligations to 
the landlord in respect of the holding; 

2. In the removal of any fixture the tenant shall 
not do any avoidable damage to any building 
or other part of the holding; 

3. Immediately after the removal of any fixture the 
tenant shall make good all damage occasioned 
to any building or other part of the holding 
by the removal; 

4. The tenant shall not remove any fixture without 
giving one month’s previous notice in writing 
to the landlord of the intention of the tenant 

. to remove it; 

5. At any time before the expiration of tiie notice 
of removal the landlord, by notice in writing 
given by him to the tenant, may elect to pur- 
chase any fixture comprised in the notice of 


ma & 39 Vict , c. 9i. and see Api>en<lix li post. 
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removal, and any fixture^ iTius elected to be 
purchased shall be left by the tenant, and shall 
become the propert}- of the landlord, who shall 
pay the tenant the fair value thereof to an 
incoming tenant of the holding; and any differ- 
ence as to the value shall be settled by a 
reference under this Act, as in case of com- 
pensation (but without appeal); 

But nothing in this section shall apply to a steam 
engine erected by the cenant if, before erecting it, 
the tenant has not given to the landlord notice in 
writing of his intention to do so, or if the landlord, 
by notice in writing given to- the tenant, has objected 
to the erection thereof.” 

By Sect. 54 of the Act, it was provided that landlords 
and tenants might enter into and carry into effect any 
such agreements as they migfit think fit, so as to exclude 
or interfere with the operation of the Act. Advantage 
of this was taken, in many cases, to contract out of ” 
the provisions of the Act as to fixtures, so- that the effect 
of the Act was. in this respect, vei*y small. Moreover, 
these provisions were repealed and re-enacted in nearly 
similar terms by the Agricultural Holdings Act of 1883, 
as from the 1st January. 1884. But such repeal did 
not affect any right in respect of fixt&res affixed to a 
holding before that date, so that the rights conferred by 
the Act of 1875 as to agricultural fixtures annexed by 
a tenant to which the Act of 1875 appli^ may still be 
enforced in the same manner in all respects as if no such 
repeal of the Act had taken place. 

The Agricultural Holdings Acts, 1883, and 1900 : 
As has already been stated, the provisions of the Act 
of 1875 relating to fixtures were repealed and re-enacted 
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by Sect. '14 of the A^ficultural Holdings (Englandi Act 
of As this Act has m Us turn been repealed and 

re-enacted by ihe^ consolidating Act of 19d8, it is only 
necessary here to pflinl out in what respects its pnn 
visions relating to fixtures differed from those of the 
Act of 1875. Thus (1) the Act of iSSji. applied to 
buildings as well as the fixtures included within Sect. 51 
of the Act of 1875 ; (2) the Act of 1881 did not repeat 
the qualiticatian as to steam engines contained in 
Sect. 53 of the Act of 1875 ; (3) the Act of 1883 expressly 
provided that the fixtures might be removed before or 
within a reasonable time after the end of the tenancy. 

Sect. 4 of the Agricultural Holdings Act of 1900." 
provided that the provisions of Sect. 34 of the A('t of 
1883 should apply to a fixture or budding acquired bt' 
a tenant in like manner as they applied»to a fixture or 
building affixed or erected b_^ a tenant. 

Secuox 2 — The Agkiculiurvl Holdings Acts, 
1908-1920. 

Generally : In certain districts a tenant is entitled on 
quitting his holding to compensation from his landlord, 
by the custom of the country, in respect of the unex- 
hausted value of certain improvements- In some cases, 
his lease or other4greement provides for compensation 
for specific matters. Without prejudice to their rights 
in these and other respects, tenants of agricultural hold- 
ings ha%;e, by \irtue of the Agricultural Holdings Acts, 
1908 to 1920, a statutory right (a) at the determination of 
their tenancies and on quitting their holdings, to com- 
pensation from their landlords in respect of certain 
improvements specified in the first schedule to the Act of 


M6 & 47 Vict . c. f»L 


3 ca A C4 \ let . c 50. 
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1908;" and (h) subject to certain oonditions, to remove 
fixtures and buildings for which no compensation is pay- 
able, and which are not affixed or erected by them in 
pursuance of some obligation in that behalf or instead of 
fixtures or buildings belonging to their landlords. 


Laxds to which the Acts apply : The Acts extend to , 
land belonging to His Majesty in right of the Crown,'' 
or of the Duchy of Lancaster,® and also to lands belong- 
ing to the Duchy of Cornwall.^" They apply, however, 
only to holdmgs (i.e. any parcel of land held by a tenant) 
which are either wholly agricultural or wholly pastoral, or 
an part agricultural and as to the residue pastoral, or 
in whole or in part cultivated as market gardens, and 
which are not let to tenants during their continuance in 
any office, appointment, or employment held under their 
landlords.® Thus, where uftder an agreement and at an 
entire rent, a farm wns let together with an inn, and the 
business of the inn was distinct and separate from that of 
the farm, it wns held that the “ holding ” was not within 
the Act of 1908. But by Section 24 of the Agriculture 
Act, 1920, where the land comprised in a contract of 
tenancy is not a holding within the meaning of the Act 
of 1908 by reason only of the fact that the land so com- 
prised includes land (hereinafter referrM to as “ the non- 
statutory land which, owing to the nature of the build- 
ings thereon or the use to 'which it is put, would not, if 
it had been separately let, be a holding within tl^e mean- 
ing of the Act of 1908, then the provisions of the Act of 


I a Kdw. 7, c 28 

Agric Holdings Act, 1908. sect. 37 , and see Appendix III., 

® Ibtd., sect 38. 

^ Ibtd , sect, 39. 

^ Agnc. Holdings Act, 1908, sect. 48 (1) ; and see Appendix III . poi>i. 
® He JUnmufer Atftd Macmamara (1918) 2 K-B. 472. 
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1908 relating* to coiwgensation for improvements shall 
unless otherwise agrled in writing, apply to the part of 
the land exclusive of the non-staliitury land as if that part 
were a separate holdiiigd 

The Acts applv also lo market gardens, holdings 
cultivated wholly or mainly for the purpose of the trade 
or business of market gardening*" I.and covered with 
greenhouses or glasshouses for the purpose of growing 
fruit and vegetables for sale is land used as a market 
garden/^ The whole of the holding need not be used for 
this purpose, but if any part is cultivated as a market 
garden the Acts appl}^ to that part/ 

It should be observed that the Act of 18T5 did not 
apply to holdings which did not exceed 2 acres in extent, 
but the present Acts apply to all holdings, however 
small. The term holding,” however, does not include 
any allotment garden or any^land cultivated as a garden* 
unless it is cultivated wholly or mainly for the purpose 
of the trade or business of market gardening*^ 

Landlords within the Acts : The term '' landlord ” 
in relation to a holding, means any person for the time- 
being entitled to receive the rents and profits of any 
holding.*^ Since the tenant’s right of compensation for 
improvements arises onh’^ at the determination of the 
tenancy and on lifts quitting the holding, it follows that 
the landlord is the person who, at the happening of these 
two events, is entitled to receive the rents and profits/' 

i Agnc Act, 1920, secf. 24 , and see Appendix IV. post, 

- Agnc Holdings Act, 1908, sect 48 (1). 

» Purser v. Worthing Local Board (1887) 18 Q B D 818 , Cooper \ Pearse (1896) ■ 
1 Q.B 563. 

4 Agnc Holdings Act, 1908, sect. 42 (3) , Callander v Smith (1900) 37 Sc L R 890. 

Allotments Act, 1922. sect, 22 (6) , Bzekerdike \ Lucy (1920) 1 KB 707. 

5 Agnc. Holdings Act, 1908, sect 48 (1) , and see Appendix III , post 

Ihtd , sect. 1 (1) . and see Agnc. Act, 1920 sect. 17 . Oakley \ Monck (1866) 1 Ex. 
159. 
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TENANTS WITHIN THE ACTS. 


It has been held that the term lf.;fdlord includes the 
executors, administrators, and assigns of a landlord/ 
The Act of 1908 contains special provisions in cases 
where the landlord is an infant^ o/ a person of unsound 
mind,'^ or a married woman, ^ or a limited owner, ^ or a 
'trustee^" or mortgageeh 

Tenanis to whom the Acts Apply: To entitle a 
person to compensation under the Acts, he must be a 
-tenant be., a holder of land under a contract of tenancy.^ 
For this purpose, a “ contract of tenancy ” is defined as 
a letting, or agreement for the letting of land for a term 
.of years, or for lives, or for lives and years, or from year 
to year."* ^Moreover, the term tenant '' includes the 
.executors, administrators, assigns, guardians, committee 
of the estate, a trustee in bankruptcy of a tenant, or other 
persons deriving title from him.^^" Thus, the Acts do not 
apply to tenants at will, though the Act of 1875 did 
so;“ nor do they apply to a tenant to whom a holding 
is let during’ his continuation in any office, appointment, 
^or employment held under the landlord nor do they 
apply to tenants holding for one year and no longer,'® 
or for less that a year;^"^ nor do they apply to a tenant 
for life under a settlement, for he does not hold the land 
under a contract of tenancy. 


1 Gough V Gough (1891) 2 O B 665. 

2 Agrie Holdings Act, 1908, sect. 32 , and see Aiitpendis III , i>osi 

. sect 32, 

< sect. 33. 

® Ibid,, sect. 34 , 

® Jbtd., sects. 34 and 35. 

'5' .'sects. 12 and 35 

^ Agnc Holdings Act, 1908, sect 48 U) , and see Appendix HI , jhosf, 

^ Ibtd f, and see King v Bverkfield <1897) 2 Q B 475 ; Lewis v. Baker (1906) 2 KB 
599 

10 Ibid 

11 See 38 and 39 Vict , c 92» s, 4. 

12 Agnc Holdings Act, 1908, sect 48 (l) 

Cobb V. Stokes (1807) 8 East 358; Queen v. Chawion (1841) 1 Q.B 247 
See Kemp v. Berreii (1814) 3 Camp. 5J0. 
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Right 'lo CoiiP^r^^viiox for Lmprovemfms : Where 
a tenant of a holding* has made thereon any improve- 
ments comprised in the ist Schedule lo the Act of lOOS, 
he is, subject to th§ provisions of the Art. entitled, at 
the determination of his tenancy on quitting* his holding, 
to obtain from the landlord as compensation under the 
Act for the improvement such sum as fairly represents 
the value of the improvement to an incoming tenant/ 
Where the contract of tenancy was made on or after the 
1st January, 1921, this right to compensation arises 
whether the improvement was or was not an improve- 
ment which the tenant was required to make by the terms 
of his tenancy/ 

Improvements Specified ix the Act : The impiove- 
ments with which the present treatise is concerned and 
to which the Agricultural Holdings Acts apply, are 
those contained in the firstiand third Schedules to the 
Act of 1908, as amended by the Agriculture Act, 1920. 
These are as follows : 

FIRST SCHEDULE. 

Part I. 

Improvements to which the Consent of the Landlord is 
Required^ 

1- Erection, alteration, or enlargement of buildings. 

2. Formation of silos. 

3. Laying down of permanent pasture- 

4. Making and planting of osier beds. 

5. ^Making of water meadows or works of irrigation. 

6. ^Making of gardens. 

7. ^Making or improvement of roads or bridges. 

^ Agnc. Holdings Act, I9C^, sect. I U). 

^ Agric. Act, 1920. 1st sched . amended by Agnc. Act, 1921. 
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S. flaking* or improvement of waller courses, ponds, 
wells, or reservoirs, or of works for the applica- 
tion of water poAver or for supply of water for 
agricultural or domestic pifrposes, 

9. Making' or removal of permanent fences. 

10. Planting of hops. 

11. Planting' of orchards or fruit hushes. 

12. Protecting* young fruit trees. 

PI. Reclaiming of waste land. 

14. Warping or weiring of land- 

15. Embankments and sluices against floods. 

16. Erection of wire-work in hop gardens. 

16a. Provision of permanent sheep-dipping accom- 
modation. 

16b. In the case of arable land the removal of bracken, 
gorse, tree roots, boulders, or other like 
obstructions to cultivation.^ 

Part IL 

Improvements in respect of which Notice to Landlord is 
Required, 

17. Drainage- 

THIRD SCHEDULE. 

Improvements subject to Special Provisions in the 
CASE OF Market Gardens. 

5. Erection or enlargement of buildings for the purpose 
of the trade or business of a market gardener. 

Time for Making Clalm : The right of the tenant to 
compensation arises onh- on the determination of his 
tenancy and his quitting the holding. Before the 1st 
January, 1921, the tenant was not entitled to make his 


* See Agnc Act. 19^, 1st sched 
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claim unless before fie deierminuiion of hk teneincy he 
gave his landlord notice of his intention to claim com- 
pensationd But, b}; ihe Act of 1920^"" in the case of 
tenancies terminating on or after the 1st Januar}% 1921, 
it was provided that any such claim shall cease to be 
enfoiceable after the expiration of two months from the 
termination of the tenancy unless particulars thereof 
have been given to the landlord before the expiration of 
that period; provided that, where a tenant lawfully 
remains in occupation of part of a holding after the 
termination of the tenancy, particulars of a claim relat- 
ing to that part may be given within two months from 
the termination of that occupation. 

Determination of the tenancy is defined as the 
cesser of a contract of tenancy by reason of effluxion of 
time, or from any other cause.® The abandonment of 
a holding by a tenant, whe*lher in consequence of the 
landlord’s failure to fulfil his obligation to put the pre- 
mises in repair, or on other grounds, does not constitute 
a ** determination of the tenancy ” within this defini- 
tion/ 

The determination of the tenancy is, however, not 
sufficient in itself ; the tenant must also quit the holding 
before his claim to compensation can be sustained. 
Thus, where a tenant holds over, in the capacity of a 
tenant, after the expiration of his term, the time for 
making his claim to compensation has not arisen. 
When, hmvever, he quits the holding on the determina- 
tion of his new tenancy, he is then entitled to claim 
compensation in respect of the improvements specified 

1 Agnc. Holdings Act, 1908, sect 3 <l) 

^ Agnc Act, 1920, sect. 18 (2). 

S Agnc Holdings Act, 1908, sect. 48 (1). 

^ Todd V. Bowie (1902) 4 F 435 , Whtiiaker v. Barker 11832) I Cr & M. 113. 
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which remain on the holding, arf^ which he executed 
not only under the last tenancy, but also under the 
previous tenancy or tenancies.^ 

Amount of Compensation : The measure of the com- 
pensation payable to a tenant on account of any of the 
improvements specified in the First Schedule to the Act 
of 1908 is such sum as fairly represents the value of the 
improvements to an incoming tenant.® From the value 
thus estimated, however, there must be deducted any 
benefit which the landlord has given or allowed to the 
outgoing tenant in consideration of the tenant executing 
the improvements, e.g., a reduction in rent, or any part 
of the cost of the improvement paid by the landlord, 
or any sum of money or materials given by the landlord 
to the tenant to enable the latter to execute the improve- 
ment;® and this applies whether such benefit has been 
expressly mentioned in the contract of tenancy to be 
so given or allowed or not.^ 

Compensation for Permanent Improvements : Com- 
pensation is not payable in respect of any improvement 
comprised in Part L of the First Schedule to the Act of 
1908, unless the landlord has previously to the execution 
of the improvement consented in writijng to the making 
of the improvement. Such consent may be uncondi- 
tional, or upon such terms as to compensation or other- 
wise as may be agreed.® The consent may, of course, be 
given in the lease itself.® * 


1 Agnc. Hoiamgs Act 1908, sect 8 

2 Agnc. Holdings Act, 1908, sect. 1 (l) 

® Ibid , sect, 1 (2). 

^ Agnc. Act, 1920, 1st sched, 

® Agnc. Holdings Act, 1908. sect. 2. 

« meats V. Calkndar (1901) 2 Ch. 388. 
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Ccl\!PENsation FifR DRAINAGE : Compensation is pay- 
able for drainage provided that the tenant has, not more 
than three nor less than two months before beginning 
the workj given to the landlord notice in writing of his 
intention to do so, and of the manner in which he pro- 
poses to do it. After such notice the landlord and tenant 
may agree on the terms as to compensation or otherwise 
on which the work is to be executed, and in default of 
such agreement the landlord may, unless the tenant^s 
notice is withdrawn, execute the work, and recover 
from the tenant as rent a sum not exceeding ±‘5 per cent, 
per annum on the outlay, or not exceeding such annual 
sum, payable for twenty-five years, as will repay the 
outlay in that period, with interest at Jd per cent, per 
annum. If the landlord fails to execute the work within 
a reasonable time, the tenant may do it, and will be 
entitled to compensation thA'efor, 

The landlord and tenant may, however, dispense with 
any notice, and ma}', either in the lease or otherwise, 
make any agreement they please on the subject, and 
such agreement shall be as valid as though the statutory 
notice had been given/ 

Authority of Landlord's Agent : Any notice given 
by the tenant to the landlord as to the execution of the 
improvements referred to above may be given to the 
authorised agent of the landlord/ A person charged 
with the general management of the landlord's estates 
comes within this provision ;* but a mere rent collector 
does not.^ 

1 Agnc. Holdings Act. 1908, sect 3. 

® Agnc. Holdings Act, 1908, sect 45, 

^ Peers V, Swcydf (1853) 17 Beav, 151 . ColUn^ GardmrilB56) Zl Beav. 540; ht m 
Pearson and F Anson ilW^) Z Q.B, 618. 

* See Collen v. Gardner, supra 
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Agreements as to Compensatic> : Any agreement 
other than those already mentioned, by which the tenant 
is deprived of his right to claim conjtpensation under the 
Acts for any improvement comprised in the First Sche- 
dule to the Act of 1908, is void so far as it deprives him 
of that right/' But the tenant has the right to claim 
compensation under custom, agreement, or otherwise in 
lieu of compensation under the Acts/ 

Rights of Incoming Tenant : If an incoming tenant, 
with the written consent of the landlord, pays to an 
outgoing tenant compensation for an improvement, he 
is entitled on quitting his holding at the determination 
of his tenancy to claim compensation for the improve- 
ment in like manner as the outgoing tenant would have 
been entitled if he had remained tenant of the holding 
and quitted it at the time at which the incoming tenant 
quits/ 

Tenant RexMAIning in Possession under New 
Lease : A tenant who has remained in possession of his 
holding under two or more successive contracts of ten- 
ancy is not, on quitting his holding, deprived of his 
right to compensation for improvements by reason only 
that the improvements were not made during the tenancy 
on the determination of which he quits the holding/ 

Restriction on Tenants About to Quit : Tenants 
about to quit a holding are discouraged from making 
or beginning improvements for the purpose o£ raising 
a claim to compensation by the provision that no tenant 
is entitled to compensation for improvements other than 


J Agric. Holdings Act» 1908, sect 5 ; amended by Agnc Act, 19^, 1st scbed. 
® Agric. Holdings Act, 1908, sect. 1 (3). 

® Agric. Holdings Act, li^, sect. 7. 

* Agric. Holdings Act. 1908, sect. 8. 
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manures begun by^im within a year of the expiration 
of his contract of tenancy, or in the case of a yearly 
tenant within a^year before he quits his holding, or at 
any time after givmg or receiving notice to quit which 
results m his quitting his holding. But this restriction 
does not apply in the case of an imprpvement begun 
by a yearly tenant during the last year of his tenancy 
if, in pursuance of a notice to quit thereafter given by 
the landlord, the tenant quits the holding at the expira- 
tion of the year,^ or where a tenant before beginning 
the improvement has served notice on his landlord of 
his intention to begin it, and the landlord has either 
assented, or failed for a month after receipt of the notice 
to object to the making of the improvement.® 

r^IORTGAGED PREMISES : Where a person occupies a 
liokiing under a contract of tenancy with a mortgagor, 
which IS not binding on the mortgagee, he is entitled, 
as against the mortgagee who lakes possession, to any 
compensation which is, or w-ould but for the mortgagee 
taking possession, be due to him from the mortgagor 
as respects improvements or other matters connected 
with the holdmg, whether under the Act or custom or 
an agreement authorised by the Act. And if the con- 
tract of tenancy is for a tenancy from year to year or 
for a term of years not exceeding twenty-one, at a 
rack-rent, the mortgagee, before he deprives the tenant 
of possession otherwise than in accordance with the 
contract of teiiancy, must give him six months’ notice 
in writing of his intention to do so, and, if he so deprives 
him, compensation must be given to the tenant for his 
crops, and for any expenditure upon the land which he 
has made in the expectation of remaining in the holding 


1 But see sect. 28 of the Agric. Act. 19^. 


S Agric. Holdings Act. 1908. sect 9 
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for the full term of his contract of fjnancy, in so far as 
any improvement resulting therefrom is not exhausted 
at the time of his being so deprived of , possession/ 

Any sum ascertained to be due to the tenant for com- 
pensation, or for any costs connected therewith, may be 
set off against any rent or other sum due from the tenant 
in respect of the holding, but unless so set off may, as 
against the mortgagee, be charged and recovered in 
accordance with the provisions of the Act relating to the 
recovery of compensation due from a landlord who is 
a trustee/ 

The foregoing provisions of the Act of 1908 re-enact 
Section 2 of the Tenants Compensation Act, 1890/ 
Apart from these provisions, a lease by a mortgagor 
alone, made after the mortgage, is not binding on the 
mortgagee unless it is made in pursuance of an express 
power in the mortgage deed^ or satisfies the provisions 
of Section 18 of the Conveyancing Act, 1881 and, 
therefore, but for the above provisions, the tenant, if 
evicted by the mortgagee, would lose all his rights to 
his growing crops, tillages, &c/ 

Tenant's Right to Remove Fixtures : By Section 
21 of the Act of 1908 it is provided as follows : 

Any engine, machinery, fencing, or other fixture 
affixed to a holding by a tenant, and any building 
erected by him thereon for which he is not under this 
Act or otherwise entitled to compensation, and Which is 
not so affixed or erected in performance of some obliga- 

1 Agric Holdings Act, 190S. sect 12- 

2 lUd 

S 53 and 54 Vict , c* 57* 

^ 44 and 45 Vict , c 41 , and see Keech v Hall (1778) 1 Dong. 21 , Thunder v. Belcher 
(1803) 3 East 449 

® 'Walmesley v Milne (1859) 7 C B NS 115. 
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CONDITIONS PRECEDENT TO REMOV\L. 

tion in that behalf o|*instead of some fixture or building 
belonging to the landlord, shall be the property of and 
be removable b}; a tenant before or within a reasonable 
time after the termination of the tenancy : Provided 
that (1) Before the removal of any fixture or building the 
tenant shall pay all rent owing by him,, and shall per- 
form or satisfy all other his obligations to the landlord 
in respect to the holding; (2) In the removal of any 
fixture or building the tenant shall not do any avoidable 
damage to any other building or other part of the hold- 
fng; (3) Immediately after the removal of any fixture 
or building the tenant shall make good all damage 
occasioned to any other building or other part of the 
holding by the removal ; (4) The tenant shall not remove 
any fixture or building without giving one month’s 
previous notice in vrriting to the landlord of his inten* 
tion to remove it; (5) At a»y time before the expiration 
of the notice of removal, the landlord, by notice in 
writing given by him to the tenant, may elect to purchase 
any fixture or building comprised in the notice of 
removal and any fixture or building thus elected to be 
purchased shall be left by the tenant and shall become 
the property of the landlord, who shall pay to the tenant 
the fair value thereof to an Incoming tenant of the 
holding; and any difference as to the value shall be 
settled by arbitration* 

The foregoing provisions apply to a fixture acquired 
since the 3rd day of December, 1900, by a tenant in like 
manner as they apply to a fixture or building affixed or 
erected by a tenant but shall not apply to any fixture or 
building affixed or erected before the 1st day of January, 
1884.^ 


i Agnc Holdings Act. IW8, sect. 21. 
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Comparison with Rights undh^'^Acts of 1851 and 
18T5 : It will be seen that this section differs from the 
corresponding- provisions in the Land^prd and Tenant 
Act, 1851d in that the consent of the landlord is not a 
condition precedent to the tenant^s right of removal; 
and that it differs from the corresponding provision in 
Section 53 of the Agricultural Holdings Act, 1875,® in 
not requiring in respect of a steam-engine, notice of the 
tenant’s intention to erect it. Moreover, following the 
precedent in the Act of 1851, but differing in this respect 
from the Act of 1875, the present section gives a right 
to remove buildings as well as fixtures. Finally, as in 
the Act of 1875, the right of removal is confined to 
cases where the tenant is not under the Act or other- 
wise entitled to compensation. 

Kind of Fixtures RExMOvable : The question arises 
whether under this section the tenant may remove every 
species of fixture or only such as are ejusdem generis 
with engines, machinery and fencing, for the section 
refers in addition to these to “ other fixtures.” It is a 
well-established rule of construction that when a specific 
enumeration concludes with a general term, that term 
is held to be limited to alia similia.^ It is submitted 
that this rule applies here, and that the right of removal 
must be limited to fixtures of the same kind or nature as 
those specified. Probably, these include all those which 
are most commonly in use in connection^ with agricul- 
ture. With the exception of market gardens, the Act, it 
should be remembered, does not apply to holdings which 
are not either wholly agricultural or wholly pastoral, or 


^ Sec ante, pp 103. 104, 

® See pp 105, 106, 

® See Countess of JRothes v. Eirhaldy WaUrworhs Commrs^, 7 App. Cas 706. 
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in part agricullural^nd as to the residue pastoral.^ It 
cannot, therefore, be assumed that the Act applies to 
things put up foj trade purposes. The right of removal 
of trade or domestic fixtures exists independently of the 
statute, and it would appear that the object of the legis- 
lative was to remedy the severity of the .rule laid down 
in Ekces v. Construing Section 21 as applying 

to fixtures other than those ejusdem generis with 
engines, machinery or fencing, that is to say, to trade or 
domestic fixtures generally, would have a twofold 
effect : (a) it would make the removal of trade or 
domestic fixtures annexed by a tenant to his holding, 
subject to the obseiwance of the four conditions imposed 
by the section ; and (b) if the four conditions are 
observed it would enable the tenant to remove such 
fixtures within a reasonable time after the determination 
of the tenancy, contrary k) the general rule on the 
subject.® Moreover, the argument in favour of limiting 
the meaning of other fixtures^' according to the ejusdem 
generis rule is strengthened by the fact that by Section 
46 of the Act, there is a general saving of the tenant *s 
other rig:hts in respect of fixtures; for by that section it 
is provided that except as in the Act expressed nothing 
in the Act shall prejudicially affect any power, right, or 
remedy of a landlord, tenant, or other person, vested in 
or exerciseable by him by virtue of any other Act or law, 
or under any custom of the country, or otherwise, in 
respect of a contract of tenancy or other contract, or of 
any im|)rovements, waste, fixtures, etc. 

Effect of Non-Observance of Conditions : It will 
have been noticed that by Section 21 of the Act, the 
fixtures within that provision become the property of 


1 See ani^, p 108. 


2 See ante. pp. 101-103. 


^ See p 161 . 
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and are removable b}’' the tenant provided the tenant 
observes four conditions, and that the landlord does not 
elect to purchase the fixtures. It^foijows that if the 
landlord does not elect to purchase the fixtures, and the 
tenant fails to observe the four conditions imposed by 
the section, the tenant at once forfeits the rights con- 
ferred by the Act, and he is left to whatever other 
rights he possesses independently of the Act.^ Thus, if 
a tenant attempts to remove a building or fixture without 
having given the landlord the previous notice required 
by proviso (4) of the section, the latter will be entitled 
to interfere and prevent the removal, if the tenant is not 
independently of the Act entitled to remove the article. 
On the other hand, so long as only unavoidable damage, 
7.e., damage necessitated by and inseparable from the 
act of removal, is committed by the tenant on the 
removal of the fixture, the laiidlord cannot interfere, and 
his most effective means of protecting his interests is to 
exercise his right of purchase. 

Time of Removal : It will be noticed that the fixtures 
included within the section, are removable by the tenant 
“ before or within a reasonable time after the termina- 
tion of the tenancy.’’ This must not be confused with 
the uncertain period of removability at common law, 
referred to hereafter,^ for this provision necessarily 
appears to extend the time of removal beyond the date 
on which the tenant quits possession, provided that date 
coincides with the determination of the tenancy, and 
gives the tenant by force of the statute a power of 
re-entry on the land for the purpose of removing these 
fixtures. What constitutes a “ reasonable time ” within 
the provisions is a question of fact. 


1 See ^osi, p 124 


^ Seej^^os^, p* 162, 



CONTRACTS EXCLUDING SECTION 21 OF THE ACT. 123 


Contracts to excAtde Section 21 of the Act : The 
Act contains no pro^iibition against the landlord and 
tenant contracting themselves out of the provisions of 
Section 21 of the Act, and it is therefore competent to 
them to do so, whether by the contract of tenancy or 
otherwise. Thus, where a lease of a farm contained a 
covenant by the lessee to deliver up at the end of the 
term all the demised premises and all new and other 
buildings and erections thereon and all such fixtures as 
were in anywise affixed or fastened to the freehold of the 
premises, it was held that the covenant effectively 
excluded the provisions of Section 21 of the Act, and 
that the tenant was, therefore, not entitled to remove 
certain buildings and fixtures erected and affixed by him 
during the term/ 

If the contract of tenancy itself, made after the com- 
mencement of the Act, does^not contain any provision 
excluding the operation of Section 21 of the Act, and it 
is desired to exclude the operation of the section by an 
independent agreement to that effect, it cannot be 
effected except by a new consideration moving from the 
landlord to the tenant, that is to say, the landlord must 
give the tenant something in return for the benefits 
which the tenant by the new agreement is to relinquish ; 
this new consideration may take the form of a lump sum 
of money paid by the landlord to the tenant, or a reduc- 
tion in rent, or some other form. In a contract of 
tenancy containing a provision excluding the operation 
of the section, the- tenancy itself is sufficient considera- 
tion and no other is necessary. 

Position of Tenant as to Agricultural Fixtures : 
In the absence of any contract regulating the tenant 

i Premter Lid,, v. Garltck (1920) 2 Ch. 17 , following Mlears v. CaUemfat 

11901) 2 Ch. 388. 
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right of removal of agricultural fixtures, his position in 
respect of such fixtures and his right of removal may be 
summed up as follows : 

1. A tenant to whom the Act of 1908 applies may, 
subject to the provisions of Section 21 of that Act, 
remove eiTgines, machinery, fencing, or other fix- 
tures, and buildings coming within that section, for 
which he is not entitled to compensation. 

2. A tenant within the meaning of the Act of 1875 has 
a similar right in respect of the fixtures coming 
within Section 53 of that Act, subject to the observ- 
ance of the conditions contained in that section.^ 

3. Any tenant of a farm or lands who has put up 
buildings, engines, or machinery, either for agri- 
cultural purposes or for purposes of trade and agri- 
culture, with the consent of the landlord, may, 
under the provisions of the Landlord and Tenant 
Act of 1851, Section 3, remove the same, although 
he would have been entitled to compensation for 
them under the Act of 1908.^ 

4. A tenant for one year, or for less than a year, or at 
will, or a tenant occupying only during his con- 
tinuance in the landord’s employment, may remove 
buildings, engines or machinery, under the provi- 
sions of the Landlord and Tenant Act, 1851.® 

5. In other cases of buildings or fixtures put up for 
agricultural purposes the rule laid down in Elwes 
V. Maw^ applies, and there is no right of removal. 

Articles Privileged from Distress : Fixtures are 
absolutely privileged from distress under the general 
law and by Section 29 (4) of the Agricultural Holdings 


^ See ante, pp 105» 106 ^ See anie, p. 103. ** See awjfe, p. 103 

^ See anie, pp. 101-103 ® See posi. Chap XIL 
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Act of 1908, agricultirt-al or other machinery which is the 
property of a person ^ther than the tenant, and is on the 
holding under an agj'eement with the tenant for the hire 
or use thereof in the conduct of his business, is also not 
distrainable for rent. 

Special Provisions as to Market Gardens : The 
term “ market garden means a holding cultivated 
wholly or mainly for the purpose of the trade or busi- 
ness of market gardening.^ This definition also refers 
to land forming part of a holding only, cultivated for 
the purpose of market gardening.^ It should be observed 
that the cultivation of a garden is not carried on as a 
trade or business unless the primary object is the 
earning of profit as a means of livelihood.® A holding 
is none the less a market garden within the meaning of 
the Act where it is wholly or mainly covered with glass- 
houses/ 

By Section 42 of the Act of 1908, it is provided that 
in the case of a holding in respect of which it is agreed 
by an agreement in writing made on or after the 1st of 
January, 1896, that the holding shall be let or treated 
as a market garden, the provisions of the Act shall 
apply as if the improvements comprised in the Third 
Schedule to the Act® were comprised in Part III. of the 
First Schedule to the Act; provided that in the case of 
Crown and Duchy lands, compensation in respect of 
the erection or enlargement of buildings for the purpose 
of the trade or business of a market gardener shall be 
paid in the same manner and out of the same funds as 
if it were an finprovement comprised in Part L of the 
said First Schedule. 


1 Agnc Holdings Act. im, sect 48 (1). 

a Ibid,, sect, 42 (3) , CalUndar v. Smtih (1900) 37tSc L.R. 890. 

8 Bickerdike v Lucy (1920) 1 K.B. 707 
4 purser v. Worthing Local Board (1887) 18 Q.B.D. 818 

8 I e. {inter aha) tlie erection and enlargement of buildings for the purposes of 
market gardening 
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It is further provided by the ^me section that the 
provisions of the Act relating to tenant’s property in 
fixtures and buildings extend to eve^y fixture or building 
affixed or erected by the tenant to or upon the holding, 
or acquired by him since the 31st of December, 1900, 
for the purposes of his trade or business as a market 
gardener. 

Where under a contract of tenancy current on the 
1st of January, 1891, a holding was at that date in use 
or cultivation as a market garden with the knowledge of 
the landlord, and the tenant had then made any erection 
or enlargement of buildings thereon for the purpose of 
his business as a market gardener, without having 
received previously to such erection or enlargement any 
written notice of dissent by the landlord, the provisions 
of Section 42 of the Act of 1908 apply, in respect of that 
holding, as if it had been agreed in writing after the 
1st January, 1891, that the holding should be let or 
treated as a market garden, so, however, that the 
improvements in respect of which compensation is pay- 
able under the above provisions as so applied include 
improvements executed before as well as improvements 
executed after that date/ 

The Allotments Act, 1922 : Section 3 of the Allot- 
ments Act, 1922,® provides that, in the case of any 
allotment (i.e. any parcel of land of not more than two 
acres in extent, held by a tenant under a landlord and 
cultivated as a farm or a garden, or partly as a garden 
and partly as a farm), the tenant shall, on the termina- 
tion of his tenancy by effluxion of time, or from any 
other cause, be entitled, notwithstanding any agree- 
ment to the contrary, to obtain from the landlord {i.e. 

1 See the Agric. Holdings Act, 1913. 

® 12 & 13 Geo. 5, c. 51. 
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the person for the"^ lime being entitled to receive the 
rents and profits ofihe land) compensation for drains, 
outbuildings, pi^stifs, fowl-houses, or other structural 
improvements made ‘or erected by and at the expense of 
the tenant on the land with the previous consent in 
writing of the landlord. 

Bv Section 4 of the same Act, it is provided that a 
tenant of land held under a contract of tenancy to which 
the foregoing provision applies may, before the termina- 
tion of the tenancy, remove any erection, fencing, or 
other improvement erected or made by and at the 
expense of the tenant, making good any injury caused 
by such removal. And where a tenant of land held 
under a contract of tenancy to which the Act applies and 
which is made with a mortgagor but is not binding on 
the mortgagee, and the tenant is deprived of possession 
by the mortgagee, the tenant shall be entitled to recover 
compensation from the mortgagee as if he were the land- 
lord and had terminated the tenancy on his entering into 
possession. 

Right of Incoming Tenant : By Section 5 of the 
same Act it is provided that where the tenant of an 
allotment has paid compensation to an outgoing tenant 
for any fruit trees or bushes or any other improvement, 
he shall have the same rights as to compensation or 
removal as he would have had under the Act if the 
fruit trees or bushes had been provided and planted or 
the improvement bad been made by him and at his own 
expense. 

Amount of Compensation ; By Section 22 of the 
same Act, it is provided that compensation recoverable 
by tenant under the Act is to be based on the value 
thereof to an incoming tenant. 
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RIGHT OF REMOVAL AS BETWEEN LAND- 
LORD AND -TENANT AS AFFECTED BY THE 
CONTRACT OF TENANCY. 

Generally : It is a principle of law, applicable to fix- 
tures as to other things and matters, that individuals, 
on entering into a contract, may agree to vary the strict 
position in which they would otherwise legally stand 
towards each other, provided that no absurdity or 
general inconvenience would result from the transaction/ 
Thus, leases almost universally contain clauses of a more 
or less comprehensive character binding the tenant to 
deliver up the demised preifiises at the end of the term 
together with all fixtures, &c/’ Or it may happen 
that, after the granting of a lease and during the sub- 
sistence of the term, the landlord and tenant may enter 
into a separate agreement relating to fixtures upon or to 
be brought upon the demised premises. In either case 
the tenant, in consequence of the special terms and con- 
ditions to which he has agreed, may be placed in a 
totally different situation, as regards his right to sever 
and remove fixtures, from that which we have investi- 
gated in the two last preceding chapters. Thus, he may 
by contract vary his rights as to the description of^articles 
which he may remove ; or he may enlarge the time for 
their removal f or he may subject himself to greater 


i Amos and Ferard on "Fixtures,” 3rd ed 108. 345. Dumergue v. Rumsey (1863) 
2 H &C 777. Si€insfi€ld v. Portsmouth ims) 4C B. N. S. 120, Bishop v. Elhoit 
(1855) 11 Ex. 113. Mansfield V Blackhume (1840) 6 Bing N.C. 426, 

® See StamfieM v. Portsmouth (1858) 4 C, B. N. S. 120. 



EFFhCT OF COXIRVCTS GEXERILLY. 


129 


restrictions;^ or he ifiay secure to himself greater privi- 
leges than would fordinarily attach to him/ It iSi 
therefore. necess^ir}jto examine, somewhat in detail, the 
effect of particular terms and conditions, whether con- 
tained in lea^^es in independent agreements, upon the 
ordinary rights of a tenant in respect oS severance and 
removal of fixtures. 

In ail these cases where the terms of the contract aie 
free from ambiguity, the rights of the parties cannot 
be determined by the general law of fixtures, but resolve 
themselves into c|uestions of construction of the terms 
in question, and the only point for determination is 
whether the property in dispute falls within the t^rms 
of the agreement or exception, or provi.so. as the case 
ma}' be. The (juestion ultimately is what w^as the inten- 
tion of the parties. If. by the terms of the lease or the 
independent agreement, thg landlord wishes to restrict 
the tenant’s ordinary right of removal of fixtures, the 
term or condition or agreement to that effect must be 
stated in plain language, for if the matter is left in 
doubt, the tenant’s ordmarc" rights, in so far as the 
doubt extends, will not be affected/ 

In construing agreements of this kind it must be borne 
in mind that the rights of the parties do not depend 
upon the general law as to fixtures, but upon the inter- 
pretation of the positive contract they have mutually 
entered into; the parties have by the contract themselves 
provided what shall be their respective rights thereunder. 
It may perhaps happen that the terms of the agreement 
express no more than would be implied at common law 

J Bumergue \\ JRumsey <1863) 3 H. & C. 777, Hesp v. Barton (1852) 12 C.B. 27. j 
Cosby V Shaw (im) 23 Iv 18! 

‘•i See Fairburu v, Eastwood (1840) 6 M. & W. 679. 

Lambouru v. MicLeUan (1903) 2 Ch, 268, 277; Bemifori v. Bates (1862) 3 DeG. 
F & J 38L 
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or under the general law as to fixtures. A covenant 
may be introduced into a lease i^ierely ex abundaiiti 
cauteld (/.e., for greater caution), nclt to^enlarge the land- 
lord’s title to the fixtures which he already has by the 
general law, but to afford him a better remedy by 
action on the gcovenant, or to insure the interests of a 
third party who might but for the covenant have been 
without remedy. Xo modern lease probably will be 
found which does not contain covenants merely to secure 
rights subsisting at common law, but perhaps more 
easily enforced by the help of an express covenant. Par- 
ticular words in a lease ma}-, therefore, have been 
introduced into the lease or agreement for greater 
caution or security, because of the language of some 
of the decisions in point, or to bring an infringement 
of the landlord’s rights, for example, within the usual 
clause of re-entry. 

Application of the Ejusdem Generis Rule : In 
agreements relating to fixtures, as to other things and 
matters, it often happens that a number of articles are 
specified by particular wordS) while others are described 
by general words. For example, a lease contained a 
covenant by the tenant that at the end of the term he 
would deliver up to the landlord the demised premises 

together with all locks, keys, bars, bolts, marble and 
other chimney-pieces, foot-pans, slabs, and other fix- 
tures and articles in the nature of fixtures, which 
shall at any time during the said term be fixed or 
fastened to the said demised premises or be thereto 
belonging.”^ The words in italics are general words 
following particular words describing specific articles. 
In construing such covenants it is a well-established 


^ Bishop V Elhoii (1855) 11 Ex 113 
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rule that if it can' lie found that the things described 
by particular worcfe have some common characteristic 
which constitute thim a genus, the general words which 
follow them ought to be limited to things of that genus. 
If the articles which are described by the particular 
words have according to the natural meaning of the words 
the common characteristic of irremovability, that is to 
s^iy, if they are landlord*s fixtures, the general words 
following them should be construed as applying only to 
articles which possess that characteristic.^ It may be 
that a covenant, reasonably construed according to this 
rule, may express no more than would be implied by 
law in the absence of the covenant, but such a mode of 
construction cannot be objected to on that ground.® 

The covenant referred to in the preceding paragraph 
was the covenant in tjuestion in the case of Bishop v. 
ElliotV In that case it held that the words of the 
covenant referred only to what are commonly called 
landlord's fixtures, and the tenant was therefore nijt 
restrained from selling either the trade or tenant^s 
fixtures- 

In the case of Sumner v. Broniilow,* lessees had 
covenanted to erect saltworks on the demised land, and 
at the end of their term to leave at the disposal of the 
lessors all the fixed materials, of what nature or kind 
soever, that should be in or about the works, or in 
anyways relating thereto, sa^e and except all the salt- 
pans and othe^ movable articles made use of at all or 
any of the works. Afterwards the representatives of the 
original lessees surrendered their term in the premises, 

1 BtsJwp V BUioUims) 11 Ex. 115. Dumergue v. Bumsey (IS63) Z H &C. 777, 
Lambourn v. McUUan (1903) 2 Ch. 268. 

2 Leschalkis v Woolf (1908) 1 Ch. 641. 

» (1855) n Ex. 113 

4 (1865) 34 LJ Q.B. 130. 
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and took a fresh lease covenanting as to the saltpans 
and other articles made use of in t|e works, that they 
should at the end of the term be atllib»rty to take and 
carry them awav, making good such damage to the free- 
hold as might be consequential upon their removal, but 
with an option to the lessors of purchasing the saltpans 
and movable articles. On the 13th of December, 1861, 
thev underlet the premises in violation of the terms ot 
the" lease, whereupon, on the 23rd of June, 1862. the 
lessors demanded re-possession, and on the Tth July, 
1862, brought ejectment. Between the 18th of January 
and the ifth of March, 1863, on which latter day they 
confessed judgment, the lessees removed and sold a 
quantity of the fixtures. It was held that there was 
nothing in the covenant to restrain them from removing 
trade fixtures, and that they were entitled to a reason- 
able time for removing them, dating from the day on 
which the lessors demanded re-possession. 

Again, in the case of Lambourn v. McLellan, a 
tenant, who was a boot and shoe manufacturer, had 
covenanted to yield up the demised premises on the 
determination of the term, together with all doors, locks, 
keys, &c., wainscots, hearths, stoves, marble and other 
chimney-pieces, &c., and all other erections, buildings, 
improvements, fixtures, and things which then were oi 
which at any time during the term should be fixed, 
fastened, or belong to the demised premises. The word 
“ machinery ” did not occur in this covenant. The 
tenant placed in the premises for the purposes of his 
business various machines, which for their more con- 
venient user were fastened by screws or nails to the floor 
or to the walls of the premises. The tenant having 


‘ (1903) a Ch. a68. 
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become a bankrupf, the trustee in bankrilptcv desired 
to sell the ma|hinery separately from the pre- 
mises. It hlld that the general words in the 
covenant must be construed as applying onl\ to things 
ejusdem generis with those described in the previous 
particular enumeration, w^hich w*ere of the nature of 
landlord's fixtures, and that the tenant w^as not deprived 
of his ordinary right to remove trade fixtures^ such as 
the machinery in question, and that consequently t!ie 
trustee was entitled to sell the machinery. 

Where, however, the articles enumerated in the 
covenant belong to no assignable genus, the general 
w'ords of the covenant cannot be restricted in their 
application. Thus, w^here a lease contained a covenant 
to yield up certain scheduled articles together with all 
doors, wainscots, shelves, presses, dressers, drawers, 
locks, keys, bolts, bai^, staples, hinges, hearths, 
chimney-pieces, mantelpieces, chimney-jambs, foot-pans, 
slabs, carvings, window'-shutters. partitions, sinks, W’ater- 
closets, cisterns, pumps, and rails, w^ater-tanks, and 
other additions, improvements, fixtures and things wdiich 
were or should be a-n}wvays fixed or fastened upon the 
premises, it was held that the general w^ords could not be 
restricted, there being no assignable genus to which the 
enumerated articles belonged, and that the tenant could 
not make a marketable title even to articles in the nature 
of tenant's fixtures^ 

Similarly, -where the tenant of an oil refinery had 
covenanted to deliver up the premises at the end of the 
term together with all doors, wainscots, &c., pumps, 
pipes, cisterns, &c-,and all other things which then were 
or at any time during the term should be fixed or 


I Wihon V Whaiehy dm) I J. & H 436. 
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t 

fastened to the freehold, it was held'^that the tenant had 
no right to remove trade fixtures and Inight be restrained 
from so doingd 

It is obvious that an enumeration of a multitude of 
articles in a covenant may defeat the intention of the 
landlord as was. the case in Bishop v. Elhott, If he 
desires to restrict the tenant's ordinary right of removal 
a simple covenant is effective for the purpose. Thus, 
where a tenant had covenanted to deliver up the demised 
premises and all fixtures and articles belonging 
thereto/^ without any further explanatory words or 
clauses, it was held that the covenant was not confined 
to landlord's fixtures, but extended to tenants and trade 
fixtures, so that the tenant's right of removal was gone.^ 
In a recent case,® the lessees had covenanted that at 
the end or sooner determination of the term all erections, 
fences and fixed machinery irbthe demised seams or on 
the surface of the said premises shall be left in good 
repair and condition by the lessees." It was held, by 
the Court of Appeal, that this clause operated to deprive 
the tenants of their right to remove trade fixtures, and 
as the articles in question had been severed and sold 
during the term, the lessor was entitled to affirm the sale 
and recover the proceeds immediately without waiting 
until the end of the term. 

Meaning of Erections," Buildings," and 
Improvements " : In enumerating the articles on the 
demised premises which are to be delivered up at the 
end of the term, the words improvements and erections 
are sometimes used. In the case of Martyr v. Bradley,^ 

^ Bidder v Trtnidad Peirol Cos?. (1868) 17 W.R, 153. 

^ LeschalUxs v Woolf (1908) 1 Ch 641 
s In re British Red Ash Colleries^ Lid (IS^) 1 Ch. 326 
* (1832) 9 Bmg 24. 
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where a tenant had c5venanted to leave a water-mill with 
all fixtures, fasteniifesj and improvements, it was held 
that the word jmp-ovements included a pair of new 
millstones set up by the tenant during the term, and 
that the tenant could not therefore remove them, 
although by custom he might otherwise have done so. 
Where there vas a covenant to keep in repair the pre- 
mises and all ^"erections, buildings, and improvements’’ 
erected on the same during the term and to yield up the 
same at the end of the term, it was held to be broken by 
the removal of a verandah erected during the term, the 
lower part of which was affixed to the ground by means 
of postsd And where there was a covenant to yield up at 
the expiration of the term all ‘‘ erections and improve- 
ments ’’ made during the term, it was held that a 
greenhouse, the framework of which was laid on walK 
and embedded in mortai, could not be removed, 
although no damage might thereb}^ be done to the 
walls.^ 

In Bidder v. Trinidad Petroleum an agreement 

had been made with a company to grant them a lease 
of land as soon as they had spent £3,000 in the erection 
of permanent and substantial buildings and works such 
as are usually erected for the distillation of oil,” and 
there was a covenant to cover in the "" erections” and 
buildings when necessary- It was held that the word 

erections ” was a wider term than buildings, and 
might include trade fixtures^ Accordingly it was held 
that cisterns in the oil distillery bricked up to the brim 
were erections ” within the covenant- 


1 Penry v. Brown 2 Stark. 403. 

2 V. Blakeway (IS41) 2 M. &G.729: and see further Pole-Carcw v. Wesitm 
Comities Manure Co, fl920) 2 Ch 97. and ante p, 27. 

^ (3868) 17 W.R 153 
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In the case of Haslett v. Bu^rt^Hhe lease contained 
covenants by the lessee to keep an<| leave m repair the 
demised premises, together with all Ivainscots, windoixjs, 
shutters, fasteners, &c., and other things which then 
were or at any time thereafter should be thereunto 
affixed or belonging (looking glasses and furniture 
excepted); and together also with all sheds and other 
erections and improvements which should be erected, 
built or made upon the demised premises. An assignee 
of the lease, during the term, removed an old shop 
window and put up in its place a plate-glass front, but 
without in any manner fastening it to the premises, 
except by means of wedges. It was held that this plate- 
glass front was either a v)indo%v^' or an improve- 
ment within the true meaning of the term, although 
erected for the purposes of trade. 

r 

Meaning of '' Works '' : The principal case on this 
point is that of The Earl of Mansfield v. Blackburne^ 
The general right of the tenant to take away the pro- 
perty in dispute in that case was admitted, but the 
question was considered not to depend upon any rule 
of law relating to fixtures, but only upon the construc- 
tion of the covenant entered into between the parties, 
which was equally applicable whether the property was 
a fixture or not. A renewed lease had been granted of 
certain saltworks, messuages, wych houses, erections 
and other things erected upon the premises, and the 
tenant had covenanted to repair the buildings, works, &c., 
and to leave the premises and works, engines, &c., 
in good repair at the end of the term. It appeared 
that under the former lease the lessee had put up at 


1 (1856) 18 C.B 162. 893 , and see Doe d Burrell v Davts 15 Jur. 155 
3 (1840) 6 Bmg. N C. 426 
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his own expense vatious erections, engines, &c., for 
carrying on the manufacture of salt; and had also put 
up certain salt|:iiins/ These pans were composed c^f 
plates of iron, which rested by their own weight, 
without any fastenings, upon low brick walls. They had 
rings in their sides by which they couM be lifted oil. 
They were used m the boiling of the salt, and were 
necessary for making it, and essential to the existem’e 
•of the salt works. It w'as held that by the words of 
the covenant the lessee w’as restrained from taking away 
the s£dt“*pans at the end of the term ; for without de<iding 
the question whether the pans w’ere removable as mere 
chattels, as not being affixed to the freeliold, the Court 
considered tiiat rnasmuch as they w^ere a necessaiw' and 
constituent part of salt w^orks, they must be understood 
to be included under the general description of 
and to fall whthin the terms «nd meaning of the covenant 

to leave all and every its premises demised.*^ 

In the case of Beaufort v. Bates, ^ on the other hand, 
it w^as held that tram plates placed upon wooden and 
iron sleepers, resting upon but not fastened to the 
soil, did not fall within a tenant's covenant to yield up 
at the end of the term all works, ways, and roads. And 
it was intimated m that case that it requires a very clear 
expression of intention to that effect in a lease to justify 
the taking away of a tenant’s legal right to remove 
trade fixtures. 

CovEXANTs 1*0 Repair \nd Deliver Up : A covenant 
hy a tenant to yield up in repair at the expiration of his 
lease all buildings which should be erected during the 
term upon the demised premises, w^as held to include 
buildings erected and used by the tenant for the purpose 


J {1863) 3 DeGF. &J 381; cf. Turmt v. Cameroit UH70) 5 Q B. 306 
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of trade and manufacture, if such Buildings are let into 
the soil, or are otherwise fixed to tfre freehold, but not 
where they merely rest upon blocks or^ pattens. If the 
tenant had intended to exclude buildings erected and 
annexed for the purposes of trade the covenant ought to 
have been so expressed^ The cases already referred to 
in this chapter, of course, illustrate this type of covenant. 
As they have been discussed in detail already, it is 
considered unnecessary to discuss them again here. The 
case of Thresher v. East London Waterworks Coy.j^ is, 
however, of particular interest. In that case a tenant had 
erected limehilns for the purposes of his trade on the 
demised premises, and afterwards had taken a new lease 
to commence on the expiration of the former one. There 
was a general covenant to repair. It was held that the 
tenant was bound to repair such fixtures erected by him, 
unless it could satisfactorily De shown that they were not 
intended to pass under the general words of the second 
lease. This case 'would, therefore, appear to establish 
the proposition that an erection made by a tenant under 
a preceding lease, supposing it might have been removed 
during the term of that lease, is no longer removable 
where the premises are conveyed to the same lessee by 
general words (a.g., land, premises, or buildings) in a 
subsequent lease, although the latter contains only the 
common covenant to repair.® 

The mere removal and sale by a tenant, during the 
term, of fixtures, which he does not immediately replace, 
but ivhich can be replaced before the end of the term, 
was held as not in itself a breach of the tenant’s 


^ Nayler v CoUinge (1807) 1 Ta«nt 19, 

2 (1824) 2 B & C. 608. 

® See Ex parie (1834) 1 Mont. & Ayr. 511 
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covenant to repair and uphold the demised piemises, 
and to deliver up ihf same at the end of the term 
together with all tjiinjs affixed thereto.^ 

The case of Foley w Addenhrooke^ desexxts particular 
notice. In that case a lease of mines contained a 
covenant for the lessee to erect a furnace, and iron- 
works on the premises, and to lepair and yield up in 
repair, the furnaces, iron-works, dwelling-house, and 
all other erections, buildings, improvements, and 
alterations to be erected, built, or set up, except the 
iron *ieorh pastings, railways, wtnseys, gins, machines, 
and the movable implements and materials used in 
or about the furnaces, fire engine, iron-works, stone 
pits, and premises; and there was a potver given to 
the lessors to purchase the excepted ariicles. on giving 
notice before the expiration of the lease. It wns held 
that the lessees had a right tft remove whatever was in 
the nature of a machine or part of a machine, though 
fixed in brickwork, but not what was in the nature of a 
building or support of a building, although made of iron. 

Restriction upon Right of Removal in Specified 
Events : Since tenant’s fixtures are not chattels until 
severed, it is competent to a landlord to make an agree- 
ment with his tenant which shall, without an abandon- 
ment by the tenant of his ordinary rights during the 
term, enable the landlord, in the event of an execution 
against the tenant, or on the tenant’s bankruptcy, to 
re-enter and retain such fixtures against the execution 
creditor, or as against the tenant’s trustee in bankruptcy, 
as the case may be.® 


^ Ooe, (f Burrell \ t Diivts 15 Jur 145 

a iimo 13 M & w. 174 : and see R. v USiSl M’C lel and \ . 544. posi, p. HO 

^ Bmnergue v. Rumsey U8631 2 H. & C 777 
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In the case of Dtimergne v. R%msey,^ the tenant had 
covenanted, at the determination -pf the lease, to deliver 
up the demised premises (a music- hah), together with all 
locks, doors, and other fixtures, and that no fixtures 
should be removed during the term, except for the pur- 
pose of repair; and if the lease should determine by 
effluxion of time, it should be lawful for the tenant to 
remove the fixtures within 21 days, but that if the tenant 
should become bankrupt, or if any distress or execution 
should be levied or executed by seizure on the premises, 
then it should be lawful for the landlord to re-enter, and 
to seize and retain for her own use all fixtures whatso- 
ever, whether tenant’s or trade fixtures, or otherwise. 
During the term, the sheriff entered on the premises and 
seized the fixtures in execution under a fi, jaJ^ It was 
held that, by the terms of the lease, the tenant had no 
right to remove the fixtures during the tenancy and, 
therefore, the fixtures were not seizable by the sheriff. 

In a previous case, that of i?. v. Topping,^ various 
engines and other fixtures used in mining and smelting 
were standing on the premises at the date of the demise, 
of which the engines were purchased by the incoming 
from the outgoing tenant, and were not mentioned in 
the general words of the demise, nor in the clause of 
re-entry. The lessee covenanted to keep the said 
engines (the words '' engines ” never having occurred 
before) in good and tenantable repair, and the same in 
such state to yield up at the end or sooner determination 
of the term; and the lessor covenanted that the lessee 
might remove (at the end of the term or sooner, except, 
as in the cases and events before mentioned, in any of 
which — taking in execution being one — it was made 


1 0863) 3 H. & C, 777. 


« Chap Xll 


« (1825) M’Clel. & Y. 544. 
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I 

lawful for the lesbor re-enter) all such engines Xc., 
as had theretofore bee|i erected, and all such as should 
by himself be erecteJl for carrying* on the smelting 
business. It tvas held that upon a forfeiture of the 
demise by a takfng in execution, the lessee had hiSt his 
right to recover any of the llxtureSy and diat they all 
belonged to the lessor, such being the intention of the 
parties as collected from the covenants. 

In Storer v. Hunter,^ a colliery, with machinery ami 
implements for working it, had been leased for \ears. 
with a proviso for re-entr}^ on non-payment ot rent, 
and a covenant by the lessee, at the determination of the 
demise to deliver up the machinery and implements, 
conformably to an inventory annexed to the lease, oi 
which a re-\'aluatioii was to be made three months before 
the expiration of the demise. Some jent being in arreai 
the landlord recovered judgipent in ejectment, but did 
not execute the writ of possession until some time after- 
wards, on the 8th of Xovember. The tenant committed 
an act of bankruptcy the next da} . It was held that 
the landlord was entitled to take possession of all the 
machinery and implements (some of which had been 
brought on the premises by the tenant during the term), 
although no previous valuation had been made. 

In further illustration of agreements between landlords 
and tenants as to their mutual rights to fixtures in the 
event of the tenant’s bankruptcy, the case of Fairbuni 
V. Eastwood^ may be noticed. In that case a lease of 
a fulling mill, after reciting that the machiner}" had 
been valu'ed at a certain sum, contained covenants that, 
at the end or other sooner determination of the term. 


1 U' 524 | 3 B. & C 368, and see Clerk s, CwtensJtau' U832) 3 B M. 804; Horn 
V Baker US08) 9 East, 215 

2 U8401 6M,LW. 679 
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the machinery should again be va/lued by two indifferent 
persons to be chosen by the tenants and the landlord, 
and that if such second valuation ^should amount to less 

f> 

than the first, the difference should be paid by the tenants 
to the landlord ; but if it should be greater, the surplus 
should be paid by the landlord to the tenants. During 
the existence of the lease, the tenants became bankrupt 
and their assignees declined to take the lease ; but they 
required the landlord to appoint a person to value the 
machinery, and on his refusal to do so, appointed one 
themselves, who valued the machinery then in the mill 
{most of which had been brought in by the bankrupt 
tenants) at a sum exceeding the original valuation. The 
assignees then delivered possession of the premises to 
the landlord and demanded of him the difference between 
the two valuations, which he refused to pay. It was 
held that the assignees (halving demanded the machin- 
ery) were entitled to recover it in trover and that this 
action was not an action on the covenants, which had 
been determined by the bankrupted' and by their refusal 
to take the lease. 

Agreements as to Extension of Time for Removvl : 
By the terms of the lease the parties may vary the time 
within which the tenant’s fixtures may be removed. 
Thus, where a lease provides that, in the event of for- 
feiture for bankruptcy, the landlord is to have certain 
trade fixtures (specifying them), thus implying, on the 
principle expressed by the maxim exp*ressio iznius est 
exclusio alterius (i.e., the express mention of one thing 
impliedly excludes others), that the tenant may remove his 
other trade or ornamental fixtures, a trustee in bankruptcy 
of the tenant will be entitled to a reasonable time after 
the expiration of the term within which to remove such 
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fixtures.^ So, also, \'^iere a lease provides that a tenant 
may remove fixtures the end or sooner deterniination 

of the term, and ihl* landlord re-enters for breach ui 

# 

covenant, the tenant will be entitled to a reasonable time 
for the removal of fixtures, to be calculated from the 
time of his receiving notice of the landlord's intention 
to re-enter.^ In the absence of such express provisions, 
the tenant, of course, would have no such right.” Again, 
where a tenant has, by the terms of his lease, the privi- 
lege of selling his fixtures by valuation to an inc<miing 
tenant, it would appear that he would have a rigiit to 
onstand on the premises and that his interest in the 
fixtures would not determine at the expiration ot his 
lease/ 

Renunciation of Right of Removal bv Tenvnf: 
In the cases of Dumergue v. Riimsey^ and R- v. 
Topping,^ already noticed, the tenants had by their 
agreements with their respective landlords, renounced 
their right to remove tenant’s and trade fixtures dunng 
the term^ without absolutely precluding removal after- 
wards. In the case of Leschallas v. IFoal// however, 
the lessee had covenanted that at the end or sooner 
determination of the term he would deliver up the 
demised premises with all and singular the fixtures 
and articles belonging thereto.” By such a covenant 
the tenant Avas precluded altogether from removing any 
fixtures, whether tenants or trade fixtures or any other 


1 Siansjield v, Portsmouth (1S58) 27 LJ C.P. 124, 

2 Sufnner v Bromtlow (1865) 11 jur. N.S. 481 

^ Pugh V. Arioti (1869) 8 Eq 626 . and see post, pp. 153. 154 and 156. 

4 See Amos and Ferard on “Fixtures,*’ 3rd ed , p, 162; and see Beaty v. Gthbous 
16 East. 116. 

® See ante, p. 140 
® See ante, p. 140. 

7 (1908) 1 Ch, 641. 
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f 

kind- In the case of In re British Red Ash Collieries, 
Ltd,y^ a covenant to leave in gooc| repair and condition 
at the end or sooner determination of the term all 
erections, fences, and fixed machinery ” on the demised 
premises, operated to deprive the tenants of their right 
to remove trade fixtures^^ 

Agreements that Fixtures Should be Property 
OF Tenant: In the case of Duck v. Braddyll,^ a lease 
was granted of a cotton factor}’" and machinery in con- 
sideration of £1,250 paid on execution of the lease and 
of rent for the first year of £1,600 pat'able on the next 
day and £350 yearly afterwards- There were provisos 
that the lessor might distrain the machinery for rent 
and that when the rents resen’^ed and payable for the 
first year had been paid and all other covenants, &c.- 
therein contained on the lessee’s part had been per- 
formed, the lessee should l?ecome absolutely entitled to 
the machinery. There was also a covenant to use 
machinery on the premises and not elsewhere. It was 
held that the property in the machinery passed to the 
lessee on the payment of the £1,600 and that it did not 
continue in the lessors until the end of the term. 

In another case, that of Ex parte GoiddC a lease of 
a mill and warehouse for 21 years contained a covenant 
by the lessors (inter alia) (4) that certain articles men- 
tioned in a schedule should be the property of the 
lessees and should be removable by them, they making 
good all damage done by such removal. The^ articles 
mentioned in the schedule were iron columns, beams, 

5 (1920) 1 Ch. 326. 

2 See also Pole-Carew v. Western Counites Manure Coy (1920) 2 Ch. 97. and 
ante^ p 27 

^ (1824) M’Ckl 217, and see Smith Render (1857) 27 L J. Ex 83. 

4 13 Q B D 454. 
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floors, bri(iv piers, and things ejusdem generis^ Tiiere 
was a proviso (2) t^hat the lessees might by noiire 
determine the term at the end of seven or fourreen 
years^ (1) that <m the tenant’s bankruptcy the term 
should cease, and (*3) that on the determination or cesser 
of the term, all the machinery and alscs all the buildings 
erected by the lessees should be their property, and 
should be removed by them previously to the deter- 
mination or cesser of the term, unless it should then be 
mutually agreed that the lessors should purchase them, 
the lessees in cases of remrival to make good all damage 
caused by such removal. The tenants became bankrupf 
and the lease determined. It was held that the Official 
Receiver was nevertheless entitled to the articles men- 
tioned in ('lause (4) of this covenant and clause Ql) o-t 
the proviso, as being the property of the lessees. 

SuBSTiTriED Fixtures : Vi tenant may, sometimes, 
desire to substitute fixtures of his own for those on the 
demised premises at the time of the granting of the 
lease. The question then arises as to whether by the 
terms of his lease he is bound at the end or sooner 
determination of his term, to deliver up such new fix- 
tures with the premises or whether he may remove these 
and replace the old fixtures. The answer to the question 
depends on the particular covenant the tenant has 
entered into. As a general rule, unless it can be col- 
lected from the covenant that it was the intention of the 
parties that such new fixtures should be delivered up, 
as where there is a covenant to deliver up all improve- 
menis affixed to or erected upon the premises during 
the term/^ the tenant is not precluded from removing 
his new fixtures and replacing the old ones before he 
quits the premises. 


10 
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MARTYR V. BRADLEY. 


In Martyr v. Bradley,^ a tenant took a lease of a 
water-mill, together with two pairs of mill-stones, 
machine, gear-works, running-tackle, ^&c., in or affixed 
to or about the mill, and covenanted to leave the same, 
at the end of the term, together with all locks, bolts, 
bars, and other fixtures, fastenings, and improvements 
which then were, or which should or might at any time 
or times during the continuance of that demise, be fixed, 
fastened, or set up in, upon, or about the premises 

in good plight and condition, reasonable use 

and wear only excepted.’’ During the term the tenant 
substituted two new mill-stones for two old ones which 
he found on the premises. The lower stone was rammed 
in and fixed with mortar; the upper one revolved on 
its axis. When the tenant quitted the premises, he 
took away these new stones and left in their place those 
which he had found on enfering. It was held that the 

words improvements fixed, fastened, or set 

up,” comprehended alterations in the working part of 
the mill ; that the new stones were a*n improvement and 
an essential part of the mill ; that the fact that it was 
the general custom for the tenant to remove such stones 
made no difference, for the covenant was that of the 
tenant, and it is a universal rule that a covenant must 
be taken most strongly against the paVty making it; 
and that, therefore, the tenant could not remove the 
new stones. 

The same principle was also recognjsed in the case 
of Sunderland v. NewtonJ^ There a tenant of a'^mill and 
steam engine had covenanted to repair, reasofiable wear 
and tear excepted. During the term he added both to 
the height and extent of the mill and removed all the 


I <1832) 9 Bing 24. 


^ (1830) 3 Sim. 450 
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works of the engine except the fly-wheel, fly-wheei shaft, 
and boiler, and attached to them a new engine of greater 
power. It was field that the tenant’s right was to be 
determined by the covenant; that the substituted engine 
w'as subject to the stipulation m the lease as to the old 
engine; and that the tenant might not therefore remove 
it. 


In the case of Elliott v. Bishopj^ it was said b}' Baron 
Parke that under a covenant to deliver op the demised 
premises with all locks, keys, bolts, bars, &c., the tenant 
is not required to deliver up the identical locks, &c., for, 
if so, he would be prevented from having an improved 
lock or key; but that such a covenant would prevent 
the tenant removing the substituted locks, keys, &c., 
which were attached to the building at the end of tlie 
term,^ 

• 

In the case of Doe d. Burrell v. Da'uis,® however, it 
was decided that the removal and Scile by a tenant, 
‘during the term, of fixtures, which he does not 
immediately replace, but -which can be replaced before 
the end of the term, is not in itself a breach of the 
•tenant’s covenant to repair and uphold the demised 
premises, and to deliver up the same at the end of the 
term together with all things affixed thereto. 

It will be appreciated that the decisions in the fore- 
going cases turned upon the particular covenants in 
‘question, and do not detract from the force of the general 
rule abow stated. It should be observed, however, that 
the analogy of these cases on substituted fixtures must 


1 (1854) 10 Excis. 496. 

2 And Monii v. Barms (1901) 1 K.B. MS 
« 15 Jar. J55. 
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ALTERATIOX OF RIGHTS BY AGREEMENT. 


not be pressed too far. for the cotenant will not neces-^ 
sarily extend to new machinery of an improved kind 
which was not contemplated at the tin^^e of the leased 

Alteration of Tenant's Rights by New Agree» 
MEN'i ; Before a tenant removes an article which he 
considers as a removable fixture, he should examine his 
rights not only with reference to the general law of 
fixtures, but also as to how far they may be affected by 
any express or implied contract by which he may be 
precluded from exercising his ordinary’- right. 

In the case of Fitzherhert v. Shaw,^ the defendant 
had held certain premises from year to year since 1765. 
The premises were purchased by the plaintiff in 1787, 
and the plaintiff, after giving the defendant notice to 
quit, brought an action in ejectment to obtain posses- 
sion. While the action vms still pending, in March, 
1788, the parties agreed that judgment should be signed 
for the plaintiff, but with a stay of execution till the 
following Michaelmas. No mention was made in this 
agreement as to any buildings or fixtures. Between the 
date of the agreement and the following Michaelmas, the 
defendant removed several articles from the premises, 
which would have been removable during the tenancy. 
It was held that, by the agreement, and a fair interpre- 
tation of it, the defendant was to do no act in the mean- 
time to alter the premises, and that he was precluded 
from taking the articles away. 

In the subsequent case of Heap v. Barto^i,^ which 
was decided by the same Court, a tenant from year to 
year disclaimed his landlord's title; upon which the 


i Cosby V, Shaw (1888) 23 L R.* Ir, 18L 

« (1853) 12 C.B. 274 


® (1789) 1 H Bl. 258 
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landlord tlemandod jlosseshitm, and seivtai him with a 
declaraiion in ejectment on the 8ih February. On the 
Ihtli February, the parties signed an ayfreement whereby 
the landlord undertook not to issue a wnt of posses^io^n 
until after the folhminjT of Alairh, in consideration 
of the tenant’s sufferinp^ the action to go by default. 
It was held that the meaniiii^ of this was, 

that the premises should he givtm up on the 25tli ^March 
in the same condition as they were on the 19th 
February, and that, therefore, the tenant — whatever Ids 
lights might otherwise have been — was precluded by 
the agreement from removal in the interval the 
fixtures which he had put up during his ternid 

Alter vnoN of Rights by New Lease: In the case 
iff Thresher v. East London Water%eorks Cuv-d a tenant 
had erected trade fixtures o^ the demised premises, and 
afterwards took a new' lease to commence at the expira- 
tion of the former one, and the lease contained a general 
covenant to repair. It w’as held that the tenant was 
bound to repair the fixtures, unless it could be shown 
that they were not intended to pass under the general 
w’ords of the new lease. The fixtures otherwise w’ere 
included in the new lease, and tvere no longer removable, 
but for every purpose formed part of the demised 
freehold.® 

The same result w’ould appear by inference to follow 
from the cases^ of Fitsherbert v. Shaw and# Heap v. 
Barton previously noticed. General words such as land^ 
premises* or buildings, contained in a new lease, are 
wade enough to comprise the fixtures annexed to such 


See also SItarp v MUhgath 23 Beav 419. 

11824) 2 B. & C 60B. 

See Ex parU Etoyd 0834) 1 Mont. & A>r SlI 
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EFFECT OF RENEWAL OF TERM. 

- 

land, premises, &c., by the tenanf during the previous 
tenancy and not removed by him during the term, and 
these would, therefore, come under a general covenant 
to repair. 

Effect of Renewal of Term : Where a term is 
renewed, there is in reality the grant of a new lease 
in the premises to the tenant, although upon the same 
conditions as those of the former tenancy. Fixtures, 
therefore, which were removable by the tenant but were 
unsevered by him within the old term, have passed to 
the landlord as part of his reversion, in the absence of 
agreement between the parties to the contrary. The 
tenant^s right of removal is then gone, and this result 
would appear to follow even though the further term 
arises merely by the tenant ''holding over’' and paying 
rent after his term has ended, for he thereby becomes 
tenant from year to year.^ ^ 

Reservation of Right under New Lease : A tenant 
continuing in possession of the demised premises under 
a new tenancy may, of course, show that by the agree- 
ment under which he so continues in possession, or by 
some collateral or independent agreement, the right of 
removal which he had under the original tenancy is 
reserved to him under the later one; but the onus of 
proving such an agreement is on him. 

In the case of Thresher v. East London Waterworks 
Coy,, already noticed, it was said by the Court that it 
may be questionable whether any matter dehors the 
lease can be alleged to prevent the covenant to repair 
contained in the new lease from attaching to the fixtures 
in question. But since the question of parcel or no 
parcel is one of fact,^ it would appear that extrinsic 


i See Btshop v. Howard, 2 B- & C- 100; Hyaii v. Qriffiihs, 17 Q.B 505 
S Freeland v. Burt 1 T.R. 701 1 Byle Richards 1 H.L. 222. 



151 


RIGHTS OF rXDER-TEXAXiS. 


evidence would be •admissible in order to ascertain 
whether the fixtures were intended to be included in 
the demise. 

In the case of Ex parte Willoughby D^EresbyK^ the 
Court of Appeal declined to give an opinion whether 
a tenant continuing in possession under a new or 
extended lease retains his right of removal of fixtures 
during such extended or continued possession. It 
unnecessary, however, in this case to decide the point, 
and it must be borne in mind that in the absence of 
agreement to the contrary, express or implied, the 
general rule is that the tenant retains the right of removal 
only during his original term and during such further 
period of possession by him as he holds the premises 
under a right still to consider himself as tenant, not 
under a new tenancy, but by virtue of what may be con- 
sidered as an excresence or^the old term.* 

Rights of Under-Tenants : In the case of Porter \\ 
Drew/ a sub-lease of a nursery-ground contained a 
covenant by the sub-lessee to deliver up all landlord's 
fixtures at the end of the term. The head-lease con- 
tained a covenant (unknown to the sub-lessee) that the 
lessee would deliver up not only all landlord's fixtureSf 
but also all trade fixtures at the end of the term of the 
head-lease. Although it w^as said that a covenant in the 
sub-lease that the sub-lessee would be allowed by the 
mesne landlord, apart from the head-lease, to remove 
trade fixtures might not unreasonably be implied, the 
Court was clearly of opinion that there w’as no implied 
covenant in the sub-lease that the head-lease did not con- 
tain the covenant to deliver up the trade fixtures. 

1 (1881) 29 W.R, 528. 

See posit p 161, and see v. Western CotmHes Mttnure Co (1933). 

2 Cli,97 

s 0880) 5 C,P.P. 143. 
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LESCH ALLAS V. WOOLF. 


This case, therefore, appears to establish the proposi- 
tion that an under-tenant is bound by covenants as to 
fixtures in the head-lease and which affect the superior 
lessee. Where a sub-tenant has no actual notice of the 
terms of the head-lease when he takes his sub-tenancy, 
he may be taken to have constructive notice of these 
terms within the principle laid down in the case of 
Patman v. Harland;^ he has, therefore, no greater right 
to remove fixtures, which are, in contemplation of law, 
tenant’s fixtures or trade fixtures, than was possessed 
by the superior lessee. 

In the case of Leschallas v. Woolf, ^ this position was 
considered, and it was there decided : (a) that a lessee’s 
covenant to deliver up the fixtures belonging to the 
demised premises is binding on a sub-tenant; (b) that 
an agreement to surrender the lease precluded the lessee 
from removing fixtures then,»upon the demised premises, 
where such a covenant existed, although they are tenant’s 
or trade fixtures, but that no contract for a surrender of 
the lease would affect the sub-tenant or alter the sub- 
tenant’s rights without his consent, though if the sub- 
tenant stepped in and rightfully removed fixtures after 
such a contract to surrender, the lessee might be unable 
to complete the surrender which he had contracted to 
make, or might be bound to make compensation for 
breach of his contract; (c) that a contract to surrender 
a lease is a contract to surrender in possession free from 
sub-tenancies; and (d) that if the sub-tenant consented 
to the surrender, his tenancy was thereby surrendered 
and his right to remove his fixtures was gone. ^ 


1 (ISBl) 17 Ch D 353- 


2 (I9(^) I Ch. 641. 



CHAPTER VIIL 


TIME OF REMOVAL OF FIXTURES. 

hiPORr-wcn of XvxruE uf Tkxan'Us Interest: It will 
have been appreciated from what has been stated in the 
preceding chapters that the tenant’s right of removal 
IS independent of the nature of his interest in the pre- 
mises. Whether the tenant is a tenant for years, or 
tenant from year to yean or tenant at will, or 
whether his term is certain or uncertain, his right 
as to the description of articles he may remove 
is in every respect the same. But with regard to the 
time within which the tenant must exercise this privi- 
lege, a distinction exists; a tenant w’hose term is certain 
may be expected to use a greater degree of vigilance 
in removing his fixtures than a tenant who, from the 
nature of his estate, is uncertain as to how” long he may 
continue in possession of the premises. 

General Rule ; It has therefore been laid down as 
a general rule, both in early^ and modern^ cases, that 
a tenant for a term certain must remove his fixtures 
within that term, otherwise they become the property of 
the reversioner. *'The law has held that trade fixtures 
may be, at any time during the limited interest which 
the owner of the lease may have, removed by him, yet, 
if he do^not remove them during the lease, he is held 


3 See Year Books. 2D Hen 7. \\ 13. and 21 Hen. 7 , p 27 ; Pooh^s Case ( 1703 ) 1 Salk. 
368 , Ljde V. RusseU (1830) I B & Ad. 394. 

^ See Gthson v. Hammersmith JRty Ow. U862) 32 LJ Ch 341 ; Pugh v. Arton 
<1869) 8 Eq, 629; CUmie v, Wooti (1868) 4 Ex. 33, Bain v. Brand (1876) I App. 
Cas 772 
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to have allowed them to pass to tlfe owner of the rever- 
sion, because, and only because, they are attached to his 
reversion ; and if they are not removed, ^as the law would 
have enabled the person to remove them during the 
lease, they must be considered to have returned at once 
and finally to ^ the owner of the reversion/’^ 

The general rule above staled has been explained in 
some cases^ on the ground that the tenant’s omission 
to remove his fixtures within his term raises the pre- 
sumption of a gift of such fixtures by him to the 
reversioner. But if the landlord’s right to unsevered 
fixtures depended upon this presumption of gift, it would 
appear that the same presumption ought to apply to 
chattels left by the tenant upon the demised premises,, 
whereas in fact no such presumption arises in respect 
of such chattels.^ The true explanation would appear 
to be that the tenant having* made the article a part of 
the freehold by annexing it thereto, retains only a 
qualified right rn the article, viz., that of reducing it 
again to a chattel state within a certain time. In other 
words, the tenant retains only a power to remove fixtures 
coupled with an interest in the land, and if this power 
is not exercised within the term, the annexed article 
necessarily passes to the reversioner as forming part of 
his reversion.^ 

Effect of Forfeiture of Lease : The general rule 
above stated applies not only to cases where the term 
expires by effluxion of time, but equally to cases where 

f 

^ Mcux V. Jacobs (1875) 7 H, L 481. Per Lord Hatherley. 

2 See Poolers Case (1703) 1 Salk. 368; Ex parie Brook (1878) 10 Ch. D. 100 

8 OtbsoK V. Hammersmith Rly, Coy, (1862) 2 Dr & Sm. 603 , and see post^ p 162. 

^ See ante p 2. 

® Poole's Case (1703) 1 Salk. 368, Heap v. Barton (1852) 12 C.B 27S, Meux v. 
Jacobs (1875) 7 H. L, 48L 
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the tenant by any a0t of his own puts an end to the 
term, as by forfeiture. Thus, in the case of Minshali 
\\ Lloyd,^ a tenant had taken a lease of a colliery and 
during* the term erected steam engines therein. Some 
time afterwards he assigned the premises to trustees. 
About two years later the landlord tool^^ possession of 
the colliery and fixtures under a clause of re-entry for 
forfeiture^ and a few months later in the same year, the 
engines were seized under a fi. fa,," at the suit of an exe- 
('Ution creditor of the tenant. In an action brought by 
the trustees against the sheriff to recover the engines^ it 
was held, in accordance witli the autlionties above 
mentioned, that the tenant's right of removal ceased 
when the landlord re-entered, and that as the fixtures 
had not been severed from the freehold witliin the term, 
the trustees, who could have no greater right than the 
tenant himself had. could myt themselves remove them 
after that period. 

The case of Weeton v. W(fodcock,^ is to the same 
effect. There a tenant had taken a lease of a cotton 
factory, subject to a clause whereby the lease should 
be forfeited on the bankruptcy of the tenant. During 
the term, the tenant erected a steam engine boiler on 
the premises, and subsequently became bankrupt. His 
assignees in bankruptcy entered and took possession, 
after which the landlord entered in order to enforce the 
forfeiture. Three weeks after such entry by the land- 
lord, the assignees, who still continued in possession, 
removed^and sold the boiler. On an action in trover 
brought by the landlord against the assignees, the jury 
found that the fixtures had not been removed within a 
reasonable time. It was held that the tenant's right to 


1 (1B37) 2 M & W 450 


« See post Chap XII 
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remove the fixtures ceased on the^ landlord’s entry for 
the forfeiture, so that the assignees were then no longer 
in a condition to consider themselves .as tenants, even 
though they continued in possession. It was also held 
that even if the assignees had the right, in a case wdiere 
the entry deterjnining the tenancy is the act of a third 
person, to consider themselves entitled to a reasonable 
time for removing the fixture, the jury had found that 
they had not availed themselves of that privilege. 

In the case of Pugh v. Arton,^ it was decided that a 
grantee under a deed conveying all the estate and effects 
of a tenant for the benefit of his creditors, was not 
entitled to sever and remove fixtures after the landlord 
had entered for a forfeiture, even -within a reasonable 
time after such entry. ]\Ialins, V.-C., in that case, said 
that the only instance in which the general rule had 
been relaxed in such cases was where there was an 
express contract between the parties that the tenant 
should have the right to remove fixtures.’ 

Effect of Bankruptcy of Tenant : The three cases, 
just cited, of Minshall v. Lloyd, Weeton v. Woodcock, 
and Pugh v. Arton, also establish that the rights of the 
tenant’s assignees or trustee in bankruptcy are, in re- 
spect of the removal of fixtures, no greater than those 
of the tenant himself. The position of the trustee in 
bankruptcy in this respect, howwer, is considered in a 
later chapter.^ 

Position of Under-Tenant on Forfeiture by 
Tenant : The position of an under-tenant, as- regards 
the right of removal of fixtures in the event of forfeiture 
of the head-lease, is doubtful. The point does not 
appear to have arisen for express decision. But since 


^ <1869) Eq 626, 


2 See ante, pp. 144. 145 


See Post, Cbap XI 
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the under-tenant's njnaiicy in such a case comes to ar 
md through no act or default of his own, but througli 
fliat of a third person, it is submitted that the iinder- 
itmant, in sucli circumstances ought to be accordei! ila* 
same piivilege as is given in the case of fenaniues r*t‘ 
uncertain duration/ 

Effect of Scrri-xher of Lkysc: Wliere a tenant 
simply surrenders his lease, he may not afterwards 
remove his fixtures, for at the date of the surrender they 
form part of the freehold, and the effect of the siirouidor 
cannot he limittxl by excluding from it that which 
legally passes by ire But a tenant, by surrendering his 
lease, cannot thereby defeat his own previous grant to 
a third party. Thus, wdiere a tenam has mortgaged 
his fixtures to A," and subse<|uentl\ surrenders his 
lease to B," the landlord, he cannot thereby deprive 
** A " c^f his right to ent^r and remove the fixtures 
within a reasonable time, and the latter may therefore 
maintain an action against an incoming tenant who has 
prevented him from exercising that riglit.® In the same 
w’ay, the surrender of a lease does not prevent a previous 
purchaser of fixtures from removing them within a 
reasonable time after notice of the surrender/ The same 
principle applies to the case of a sub-tenant ; where the 
head lease is surrendered, the sub-tenant may remove 
his fixtures within a reasonable time after notice of such 
surrender. But, of course, if the under-tenant agrees 
to such surrender before it is made, his right to remove 
fixture^ ceases on such surrender/ 

^ , i ~ ^ 

1 See however, ante. p. 153. and jliosi, p. 162, ami see Bulwet v. Bulwer 
2 B & Aid. 470, O.W.R v Smiilu 2 Ch. D. 235. 3 App. Cas. 165 ; LeschaUnsv Wwl/ 
(190S) 1 Ch. 641. 

. a Ex pa tie Brook (1878) 10 Ch. D. 100. Lcschallas v Woolf (1908) I Ch. 641 

® Ijondon WBsimtnsier Co v. Drake (1859) G C.B.N. S. 798. 

4 Saint V. PUley (1875) 10 Ex. 137, cf Moss v. Janies (1878) 38 L.T. 595, 

5 Uschallas v, Woolf (1908) 1 Ch. 641. 
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Delivery of Possession “ Wtthout Prejudice’’: 
Questions sometimes arise as fo the effect of a delivery 
of possession of the premises by the tenant, accom- 
panied b}’ some formal act or declaration that he 
resen^es his right to remove his fixtures at some sub- 
sequent time, or by a recognition of the tenant’s right 
on the part of the landlord. On these points nothing 
satisfactory is to be collected from the authorities, but 
it is submitted that a declaration by the tenant that his 
surrender of the premises shall be without prejudice to 
his right to remove his fixtures is ineffective to prevent 
the vesting of the unsevered fixtures in the landlord on 
the surrender of the term.^ As long as the articles are 
fixtures they form part of the land, and if they are 
unsevered at the time of the surrender, the tenant’s 
right of removal is gone. 

Landlord’s Permission to Leave Fixtures : Where 
a landlord’s attorney sent to the tenant a letter stating 
that the landlord had no objection to the tenant’s 
leaving fixtures on the premises and making the best 
bargain he could with the incoming tenant, it was held 
that this letter did not amount to a licence to the tenant 
to enter at any time and remove the fixtures; and the 
Court also held that, even if it were to be looked upon 
as a licence, it would not be binding on the incoming 
tenant, as it was not by deed (L6f., under seal),® Where, 
however, a landlord agrees on the expiration of a term 
to endeavour to effect a sale of fixtures for the tenant 
delivering up possession, there may be implied ^n agree- 
ment that the tenant shall be at liberty to remove the 

^ See Davts v. Jones (1818) 2 B & Aid* 166 , Lyde v- Russell (1830) 1 B & Ad 
396 , Minshall v Lloyd (1837) 2 M. & W. 458 » v. Blakeway (1841) 2 M & G. 

m. 

2 Roffey V. Henderson (1851) 17 Q.B. 574, 
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fixtures within a regsonable time if the sale is not 
effected/ And if a tenant forbears to remove his 
fixtures during the term on the landlord agreeing to take 
them at a valuation, the tenant may aftenvards recover 
their value/ 

It is a common and proper precaution to provide for 
the removal of fixtures after the end of the demised term 
by a particular provision in the lease. In such circum- 
stances a tenant who is prevented, whether by the land- 
lord or by the incoming tenant, from exercising his 
right of removal may maintain an action against such 
person preventing the removal/ 

In the case of Thomas v. Jennings,* it was held that, 
as between landlord and tenant, an agreement made 
during the tenancy that the tenant should be at liberty 
to leave tenant’s fixtures on the premises after the expira- 
tion of the tenancy, with a view to their being taken 
by the landlord or by the incoming tenant, or (if not so 
taken) to sever and remove them, might, in the event 
of the landlord afterwards refusing to allow their sever- 
ance and removal, entitle the tenant to sue him for the 
value of the fixtures, even if such agreement was only 
verbal ; but that where the landlord had, prior to such 
agreement, mortgaged the property, the tenant could 
not exercise the right of severance and removal as 
against the mortgagee who had entered into possession 
before the tenant claimed to exercise his right of removal 
as agreed. 

♦ , , , , 

1 See Tlvonms v. Jennings (1^96) 66 L.J Q B. 5. 

Hallen v Ruftder <1834) 1 C.M. & R. 266 

3 London S‘ Wesiminsier Lonn Co. v. Druke (1859) 6 C B X.S. 798 ; Satnf v. 
Ptihy (1875) 10 Ex. 337. 

4 (1896) 66 LJ.Q.B. 5. 
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„ _ 

Texvxt retaixixg Possession’ rXFTER exd of Term: 
In the case of Fenton v. Ropciri,^ the defendant, whcj* 
was an under-tenant, had erected upon the premises a 
building* consisting of a superstructure of wood upon a 
brick foundation, in which he carried on his trade. After 
the term had expired by a notice to quit, and after the 
landlord, the plaintiff, had recovered judgment in eject- 
% ment against the defendant, the defendant remained in 
possession and pulled down the wooden superstructure, 
and carried away the materials. Upon an action of 
trespass being brought by the landlord, it was held that 
the defendant was entitled to remove the building though 
it was a fixture, and the landlord recovered nominal 
damages only for breaking and entering. This case 
would therefore appear to be a strong one in favour of 
the tenant’s right to remove fixtures after his term has 
come to an end and whe^ he is in possession as a 
trespasser. But it has been expressly dissented from in 
an Irish case,^ and more than once questioned in this 
country.® 

, In the Irish case of Deeble v. McMullen^ it was held 
that a tenant who remains in possession after the deter- 
mination of his tenancy by the service and expiration of 
a regular notice to quit, wdthout any bond fide right so 
to remain in possession, cannot by such tortious holding 
over, acquire a right as against his landlord to remove 
fixtures which, on the determination of the tenancy, 
passed to the landlord as part of his reversion, 

1 (1801) 2 East, 88, 

2 Beeble v. McMullen (1857) 8 Ir. C.L.R. 355 , and see infra* 

S See Bar# V. Prohyn (1895) 64 LJ Q.B. 557 ; Weeimt v. Woodcock (1840) 7 M. & W. 
14; Leader v. Homewood (1858) 5 C.B.N.S. 546 

< (1857) 8 Ir. CX.R, 355 
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In the rase of Barg V. Probyn^^ a tenant lieki o\a^r 
because an incoming* tenant failed to pay him for fixiunes 
as agreed, and removed the fixtures while still in pfK'iSes- 
sion, but afltT having been sued in ejectment. In an 
action by the landlord for wrongful removal and con- 
version, it was held that no inference* a subsisting 
tenanr\ could be drawn fiom the fact of the tenant 
holding over, and that the tenant was a trespasser at 
the time oi removal, but that the landlord was eniitleti 
rmly to recover the auction or breaktng-up cTiliie of the 
fixtures because the premises were coming down. 

The Gfxeral Rc'le Re-Stated: From the foregoing 
cases, the general rule as to the time within u hich fixtures 
mav be removed f)v a tenant for a term certain, mar be 
re-statcd in the words of Baron Alderscm in the t'ase of 
IVeeion v. Woodcock,* thus : "'The rule to be collected 
from the cases decided on tlys subject seems to be this, 
that the tenant’s right to remove fixtures continues 
during his original term, and during such further period 
of possession by him, as he holds |[ie premises under 
a fight still to consider himself as ienantW Or, in the 
words of Baron Parke in the case of Mackintosh v. 
Tf otter, ^ **the tenant has the right to remove fixtures of 
this nature during his term, or, during what may, for 
this purpose, be considered as an excrescence on the 
term.” 

It is difficult to state precisely what circumstances can 
be relied upon to bring a case witfiin the above re-state- 
ment of the general rule, or what constitutes an 

excrescence ” upon the original term. Possession of 
premises retained under a new tenancy must clearly be 


1 ims) 64 L J Q.E. 557. 

2 C1S40) 7 M. k W. 14, 19, Ex parU Brook (1878) 10 Ch. D. 100, 109, 
» (1858) 3 M. k W, 184; Bx parte Siephem (1877) 7 Ch. D. 127. 
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distinguished from the cases contemplated by Barons 
Alderson and Parke, for on ^ surrender of a tenancy, 
unsevered fixtures revert to the landlord as part of the 
freehold, and on the grant of a new tenancy they are not 
fixtures removable by a tenant/ But where a tenant holds 
over after the determination of his tenancy, and the 
landlord abstains from issuing a writ of ejectment, the 
landlord’s abstention may be construed by the Court as 
equivalent to an overt act by the landlord creating an 

excrescence ” on the expired term, or as entitling the 
tenant to consider himself as still holding in the capacity 
of a tenant/ It would, therefore, appear that tenants 
at sufferance ” would come within the rule/ 

Cases where Articles not Fixtures : It is clear that 
the rule established in the authorities above considered 
does not apply to cases where the articles in question 
are not fixtures at all, bu1f»are merely chattels. Thus, 
where a tenant erected a barn on the demised premises, 
which was so constructed that it was not united to the 
soil but rested on tife foundation by its own weight alone, 
it was held that, although the tenant left this barn on 
the premises after the expiration of his term, he did not 
thereby relinquish his right to it, but might afterwards 
recover it from his landlord by action/ 

Uncertain Terms ; If the term is one of uncertain 
duration, as where the tenancy is one for life, or at will, 
the tenant will be allowed a reasonable time, after the 
expiration of the term, to remove his fixtures. No 


1 See Sharp v Milligati (1857) 23 Beav 419 ; Thresher v Bast Lotvdon Wais Coy 
U824) 2 B. & C. 608. 

2 Barff V Prohyn (1895) 64 L J.Q B 557 

® Ibid , and see Leader v. Homewood (1858) 5 C.B N S. 546 

4 Wanshrough v. Maion (1836) 4 Ad & E. 884 , see also Bavis v Joites (1818) 2 
B, & Aid 165 1 Wilde v. Wafers (1855) 24 L J C.P. 195. 
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laches can be impute!! to such a tenant in not having 
availed himselT of the pr^^/ilege of severance during the 
term, for he coul4* not know when his term would come 
to an end ; nor can a gift to the landlord be implied/ 

Agricultural Fixtures : It has already been seen* 
that under Section 21 of the Agricultural Holdings Act, 
1908, a tenant within the Act may remove Eis fixtures 
within a reasonable time after the termination of the 
tenancy. But this right does not extend to fixtures 
other than those to which that section applies. 

Effect of Stipulation in Lease : The general rule 
does not apply also where the lease contains a stipulation 
that the tenant may remove the fixtures at the expira- 
tion of the term;^’ in such a case a reasonable time for 
removal will be allowed after the expiration of the term.* 


1 See Oakley v Monck (1866) 1 Ex 159. 164 , Pugh v. Arton (1869) 8 Eq 626, 630 ; 
Bx ^arie Brook (1878) 10 Ch. D 100. 109 

2 See ante pp. 118, 119, 122 

® Siansfieldv Mayor of Portsmouth {IS5^) 4 C.B.N.S. 120, Sumner v Bromilow 
■<1865) 34 L J,Q B. 130. 
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SALES, LEi\SES, ASSIGNMENTS, AND MORT- 
GAGES OF FIXTURES WITH LAND. 

Section 1 — Sales, Leases and Assignments. 

At Common Law : At commo-n law, upon the sale of 
land or a house, in the absence of some expression m the 
contract showing or implying an intention to the con- 
trary, all fixtures annexed thereto at the time of the 
sale pass with the land to the purchaser.^ 

Thus, in the case of Colegrave v, Dias Santos,^ the 
owner of a freehold house advertised it for sale, and 
printed particulars were circulated, which took no notice 
of certain fixtures consisting of mash tubs, grates, 
closets, shelves, etc., which were annexed and belonged 
to the house. The articles still remained fixed to the 
house when it was conveyed to the purchaser and he 
entered into possession. Afterwards, the vendor 
insisted that a valuation of these fixtures should be made 
and that the purchaser should pay for them. It was held 
that the articles in question passed to the purchaser 
together with and as part of the house, and that the 
conveyance having been executed it was too late for the 
vendor to insist that the fixtures should be purchased 
separately at a valuation. If the house descended 
on an intestacy, the articles would have gone to the 
heir; if the house had been devised by will, the 


1 Colegrave v Dias Sanios (1823) 2 B & C. 76; Steward v Loomhe (1820) 
1 Brod. & B. 506; Boy dell v, McMichaet (1834) 1 C.M. & R 177, Longsfaff 
Meagoe iim4) 2 k & E. 167, 

2 (1823) 2 B &C,7a 
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articles would have •gone to the devisee; and the 
law was considered to be the same in the case of a 
purchasCj that is ^to say, the articles passed with the 
house unless there was evidence of an intention to 
exclude them from the sale. 

In the case of Ex farte Quincy/ however, Lord 
Hardwicke appears to have considered that the fixed 
utensils of a brewery would not pass by a conveyance 
of the brewery with the appurtenances. And in Beck 
Rcboiv,^ it was held that a covenant to settle a house 
and all things fixed to the freehold of the house, did not 
include certain matters of ornament which at the time of 
the deed were affixed to the house and united to it by 
screws and nails. In the former of these cases, the 
matter was not, however, finally decided ; and in the 
latter case, the articles in question appear to have been 
rather of the nature of fixed furniture than fixtures 
really and properly considered. In any event, these 
two cases cannot, in view of subsequent decisions, be 
accepted as detracting from the general rule above 
stated, for the current of authorities on the question 
establishes that things annexed to the freehold are, in 
all cases, to be deemed part and parcel of the freehold 
as long as they are in a state of annexation, notwith- 
standing that they may be subject to a right of being 
afterwards severed and removed. 

Moreover, the rule applies even though the land be 
purchased under compulsory powers. In the case of 
Gibson v. The Hammersmith Railway Co,/ it was 
argued that a railway company, compulsorily purchas- 
ing land on which was a manufactory, were not bound 


1 (1750) 1 Atk 477 , and see ante, p. 93. 

2 (1706) 1 P Wms. 94 ; and see aniCt P 50. 
8 1862) 2 Dr. & Sm. 603. 
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to take the fixed machinery whictf were on the premise's^ 
because such machinery would have been removable by 
a tenant as trade fixtures, and was, therefore, not to be 
considered as part of the manufactory. It was, how- 
ever, held that the company must take and pay for the 
machinery as -well as the building in which it was fixed, 
for both were equally a part of the land and passed 
with it. 

Rule Applies whether Land Freehold or Lease- 
hold : The rule stated above applies equally whether the 
vendor's interest in the land is freehold or leasehold ,* an 
assignment of all a leaseholder’s interest in the property 
itself carries with it the interest in the fixtures annexed 
to the property.^ 

Articles Constructively Annexed : The general 
rule also applies whether thi% articles are actually or only 
constructively annexed to the land. By the conveyance 
of a house, therefore, the doors, windows, locks, keys, 
&c., of the house will pass. By the grant of a mill, the 
millstones pass also, notwithstanding that at the time 
of the conveyance the millstones may have been severed 
for the purpose of picking them, for they still remain 
part and parcel of the mill.^ 

The Conveyancing Act, 1881 : By virtue of Section 6 
of the Conveyancing Act, 1881,® a conveyance of land 
made on or after the 1st of January, 1882, is deemed to 
include and operates to convey with the land, all build- 
ings, erections, fixtures, &c., appertaining or feputed to 


1 Meux V, Jacobs (1875) 7 H.L. 481 , Ex J>arie Barclay, in re Oawan (1856) 5 
De G M & G 403. 

2 Walmesley v Milne (1859) 7 C.B N S 115, 138, Mather v Eraser (1856) 3 K. & J. 
550, 551 , Metrop Counties Socy, v Brorcn (1859) 26 Beav 454, 459 , Place v Fagg 
(1829) 4 M &Ry.277 

s 44 & 45 Viet., c 41 
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appertain to the la*nd,t>r any part thereof, or at the time 
of conveyance demised, occupied, or enjoyed with, or 
reputed or known as part or parcel of or appurtenant to 
the land or any part thereof. And, by the same section, 
a conveyance of land, having houses or other buildings 
thereon, is deemed to include and operates to convey, 
with the land, houses, or other buildings, all outhouses, 
erections, fixtures .... cisterns, sewers, gutters, 
drains, &c., appertaining or reputed to appertain to the 
land, houses, or other buildings conveyed, or any of 
them, or any part thereof, or at the time of conveyance 
demised, occupied, or enjoyed with, or reputed or known 
as part or parcel of or appurtenant to, the land, houses, 
or other buildings conveyed, or any of them, or any part 
thereof. 

It may, therefore, be stated as a general proposition, 
that by a conveyance of fre^old land, or an assignment 
of a leasehold interest in land, all articles annexed 
thereto, whether actually or constructively, will pass 
with the land or the interest therein. And it appears 
from the observations made by the Court in the case of 
Thresher v. East London Waterworks Coy./ that the 
circumstances must be very special which would prevent 
the operation of this rule. 

Intention of Parties : The general rule above stated, 
as also the provisions of the Conveyancing Act of 1881, 
referred to-, is subject to the intention, express or im- 
plied, of the parties.^ If the deed of conveyance, 
expressly or by necessary implication, excludes from the 
parcels conveyed the fixtures or any of them annexed to 
the land conveyed, effect must be given to the intention 
of the parties so expressed or implied. Where the 


1 (1824) 2 B & C 608 


2 See ante , pp. 128, 129 
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contrary intention is clearly expressed, no difficulty 
arises; but where the intention^of the parties can only be 
collected by implication, such implied intention must be 
the only intention which necessarily can be imputed to 
the parties. 

Thus, an intention that certain fixtures shall not pass 
with the land may be implied where particular fixtures 
are enumerated in a conveyance as forming part of the 
subject matter of the sale or assignment, on the principle 
expressed by the maxim expressio iinius est exclusio 
alterms^ i.e., the express mention of one thing 
impliedly excludes another. Accordingly, in the case 
of Hare v. Horton,^ where a party, in a conveyance 
by way of mortgage, conveyed an iron-foundry, 
dwelling-houses, &c., with the appurtenances, together 
with all grates, boilers, bells, and other fixtures in the 
said dwelling-houses, it wa?^ held that the specification 
of the grates and fixtures in the dwelling-house excluded 
the fixtures in the foundry, which included certain 
cranes and presses, a steam-engine, and other fixtures 
used for the purposes of the business carried on there, 
and showed that these were not intended to pass, though 
it was admitted that they would have passed under the 
general terms in the granting part of the deed, if the 
others had not been mentioned. 

In the case of Trappes v. Harter,^ the Court came to 
the conclusion, from the very special circumstances of 
the case, that certain fixed machinery was not intended 
by the parties to be included in the mortgage 4^ed, and 
that the words in the deed which would primd facie have 
included the machinery, were satisfied by reference to 
other fixed property about which no question arose. 


1 {1833) 5 B & Ad 715 


2 (1833) 2 C & M 153 
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The fact that the tieed contains an enumeration of 
specific articles does not, ''however, in all cases rebut the 
optima facie inference that all fixtures are intended to 
pass by the conveyance or assignment. Thus, in Mather 
V. Fraser'^ a mortgage deed recited that the mortgagors 
had, as copper roller manufacturers, affixed to the free- 
hold certain articles, including an engine and boilers 
together with a large quantity of mill gear and milF 
wright work, and then conveyed to the mortgagees the 
lands, mill, &c., and all and singular the steam engine, 
steam boilers, mill gear, millwright work and machin- 
ery upon the premises, together with (inter alia) all 
fixtures. It was held that the inference, that everything 
connected with the working of the mills and attached to 
the freehold passes by the mere conveyance of the lands 
and nulls, was not rebutted, and that the recital relative 
to the machinery was evidently inserted not for that pur- 
pose, but to show that the mortgagors had brought the 
factory into complete and active operation. 

So, again, in Haley v. Hammersley,^ where there w’-as 
a mortgage of a silk mill, and also of the steam engines 
and steam engine boilers, steam pipes, main shafting, 
mill gearing, millwright work, and other machinery and 
fixtures whatsoever in or upon the premises. It was held 
that even if the enumerated articles were confined to 
power machinery, which was doubtful, the subsequent 
words were wide enough to include all fixed machinery 
m the mill. 

In all cases, the intention of the parties as to whether 
the fixtures or some of them shall or shall not pass must 
be collected from the wffiole deed; and unless certain 
articles only, which are assignable to some particular 


1 (1856) 2 K &J 536 


2 <1861} 3 De G F. & J. 587. 
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ge7ius^ are specified as included^’ in the conveyance^ 
general words in the deed wili not be construed as in- 
cluding only particular fixtures and npt the whole/ 

Stipulations in Contracts : In contracts relating to 
sales of land or houses, it is usual to insert a condition 
as to fixtures if ‘the purchaser is to pay for any separately ; 
and the price is either stated in the particulars or the 
condition provides that the price shall be as determined 
by valuation in a specified manner. It is sometimes 
further stipulated that failing such valuation, the fixtures 
shall be taken at a fair valuation or price. Where the 
contract provides that a valuation shall be made in a 
specified manner, the Court will, if necessary, make a 
mandatory order upon the vendor to compel him to allow 
the appointed valuer to enter upon the premises and 
make the valuation. If no mode of valuation is specified^ 
the Court will direct a refertoce to ascertain the price. ^ 

Whether upon the sale, or demise of land, or upon the 
assignment of a leasehold interest, particular care is 
necessary in specifying the fixtures which must be paid 
for. It will be found very useful to append to the 
written contract, conveyance, lease, or assignment, as 
the case may be, a schedule specifying the particular 
articles intended to be valued and paid for separately. 

Where an incoming tenant purchases of the landlord 
articles belonging and affixed to the demised premises, 
his right afterwards to sever and remove them arises out 
of the contract and not out of the law of fixtures. 
Whether, in such a case, he loses his right off^property 
in these fixtures if he omits to sever and remove them 
during his term, does not seem to have been decided. In 

1 See ^Mather v, Fraser (1856) 2 K. & J 536, Haley v Hammersley {1861> 
3 De G F & J. 587 ; and see ante, p. 133. 

2 Wtlks V. Davis (1817) 3 Mcr. 507; Morgan v Mtlman (1853) 3 De G.M. & G. 24 
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the absence of agreement to the contrary, it is submitted 
that they are subject, in this respect, to the same rule as 
that which applies to fixtures brought on and affixed to 
the premises by him during his term, that is to say, his 
right of removal is lost at the determination of his 
term/ 

If no mention is made of the fixtures attached to the 
premises at the time of the demise, the tenant is entitled 
to the use of the fixtures during his term, and the land- 
lord cannot during the term sever and remove them 
against the will of the tenant ; nor can he insist upon the 
tenant purchasing them or paying any additional rent in 
respect of them, for no agreement to pay for fixtures will 
be implied by the acceptance of a demise of a house 
containing fixtures/ 

Assignment by Tenant : The general rule, both at 
law and in equity, is that ^o person can acquire from 
another a better title or a greater right than that other 
himself possesses. Since a tenant possesses only a right 
to remove such fixtures on the demised premises as he 
has himself annexed thereto or purchased from the land- 
lord or the previous tenant, a so-called sale of tenant’s 
fixtures to the landlord is in reality a renunciation of the 
tenant’s right of removal/ Similarly, a so-called sale 
or assignment of tenant’s fixtures by a tenant to a third 
person is in reality an assignment of his right of 
removal ^ 

It is fully established that, in the absence of agreement 
to the contrary, the right of the tenant to remove his 
fixtures continues only during his term and during such 
further period of possession by him as he holds under a 

1 See aniCt pp 153. 154. ^ See Lee v. Qaskell (1876) 1 Q.B D. 700 

2 Ooff V. Harris (1843) 5 Man. & G, 573. ^ Ih%d, 
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right still to consider himself as <tenantd It is clear, 
also, that the right of his assignee can extend no further. 
On the other hand, it is laid down," ^s to a surrender 
of his lease by a tenant, that having regard to strangers 
who were not parties or privies to the surrender, the 
estate surrendered has in consideration of law a con- 
tinuance, lest by a voluntary surrender any right or 
interest such strangers may have acquired from the 
tenant before the surrender may be prejudiced. A 
tenant may not, therefore, derogate from his own grant 
by any voluntary act of his own. 

Where, therefore, a tenant mortgages his fixtures to 
'"A,’’ and subsequently surrenders his lease to the 

landlord, it has been held that "'A is not thereby 
deprived of his right to enter on the premises and 
remove the fixtures within a reasonable time after notice 
of the surrender, and that he may maintain an action 
against the landlord or an incoming tenant who prevents 
him from exercising that right." 

Section 2 — ^Mortgages. 

General Rule : It has long been established that on 
a conveyance of land by way of mortgage, as well as on 
a conveyance on sale, in the absence of an intention to 
the contrary, all articles annexed to the land pass as 
part and parcel of the land and constitute a part of the 
mortgagee’s security ^ 


1 Weeion v Woodcock (1840) 7 M & W 14, 19 , Mackintosh v Trotter (1338) 
3M &:W 184, Roffey v Henderson (1851) 17 Q B 574^586, Ex parte B-^ook (1878) 
10 Ch D. 100, 109 . Ex parte SiepJiens (1877) 7 Ch D. 127 

2 Co Litt 338b ^ 

® London and Westminster Loan Coy, v Drake (1859) 6 C B N S 798 , Saint v 
Tilley (1875) 10 Ex 137 , In re Glasdir Copper Mines (1904) 1 Ch 819 , Moss v James 
(1878)38 L.T 595 

4 Byallv RoZZe (1749> 1 Atk 165, Longsia^v.MeagoeilS34')ZA.&.'E.167, Ex parte 
U855) 2 Mont &A 160, Bx parte Reynal{\^Al) ZMovX &D,443, Ex parte 
Bentley (1842) 2 M D & D 591 , Ex Parte Cowe/i (1848) 12 Jur 411, Bx parte Barclay, 
re Gawan (1855) 5 De M & G. 403 , Mather v. Fraser (1856) 2 K, & J. 536, Boyd v 
Shorrock (1867) 5 Eq 72, Chmie v Wood (1868) 3 Ex 257; 4 Ex 328 ; Longhottom v, 
Berry (1869) 5 Q B 123 , Holland v Hodgson (1872) 7 C.P 328 , Meux v Jacobs (1875) 
7 H L 481 , Hobson v Gorrtnge (1897) 1 Ch 182 ; Reynolds v. Ashby U904) A C 466 




Fixtures Pass Without Mention : The fact that 
the mortgage deed contains no mention of fixtures is 
immaterial. Thus, in Longstaff v. Meagoe,^ a lessee of 
a house containing fixtures executed an assignment of 
the premises by way of mortgage, not mentioning the 
fixtures, which included certain counters, presses, grates, 
coppers, washboards, cupboards, glazed doors, partu 
tions, etc., and afterwards assigned the premises and 
all his estates and effects to trustees. The principal 
and interest being due and unpaid, the mortgagee, whilst 
the trustees were in treaty for the sale of the fixtures, 
took forcible possession of the premises and refused on 
demand to deliver up the fixtures. On the trustees 
bringing an action in trover for the fixtures, it was held 
that they could not recover for them from the 
mortgagee,^ 

Articles Constructi'^ly Annexed : The rule 
applies whether the articles are actually or only con- 
structively annexed. Thus, in the case of Place v. 
Fagg,^ it was held that by a mortgage of a mill, the 
stones, tackling, and instruments necessary for work- 
ing the mill passed to the mortgagee. Similarly, in Ex 
parte Astbury,"^ when a rolling-machine (which itself 
was admittedly a fixture) was fitted with a number of 
different sets of loose rollers, one of which only could 
be actually attached to the machine and used at one 
time, but the duplicates were kept for the purpose of 
effecting different kinds of work, it was held, as between 

the mortgagees and the assignees in bankruptcy of the 

$ - 

1 (1834) 2 A. & E. 167. 

3 See also Ex ^arte Belcher (1835) 2 Mont. & A 160 . Ex t>arie Tagari (1847) De G. 
531 , Ex i>arie Cowell (1848) 12 Jnr. 411 , Chime v. Wood (1868) 4 Ex. 328 j Meux v, 
Jacobs (1875) 7 H L. 481. 

s (1829) 4 M. & R. 277. 

4 (1869) 4 Ch. App. 630 , and see Maih&r v. Fraser (1856) 2 K. & J. 536. 
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FIXTURES ANNEXED AFTER |^IORTGAGE. 


mortgagor, that all the rollers that had been fitted to 
the machine thereby became p^rt of it and passed to the 
mortgagees by virtue of an equitable mortgage by 
deposit of the lease of the mill. 

In Metropolitan Counties Insurance Society v. 
Browuy' it wa^ held that an anvil, though not fastened 
or fixed to it, passed to the mortgagees as essential to 
a fixed steam hammer. And in Sheffield and South 
Yorkshire, Qf'c., Building Society v. Harrison,^ it was 
held that certain driving belts which were necessary 
for connecting power machinery with certain other 
machines annexed to the realty were essential parts of 
those fixed machines, and as such passed under a mort- 
gage of a null and the engines, plant, and machinery. 

In Monti v. Barnes,^ the mortgagor of a house, 
subsequently to the mortgage, had removed the ordinary 
fixed grates from various rooms in the house and substi- 
tuted for them dog^grates which were of considerable 
weight, but were not physically attached to the 
structure of the house in any way. It was held that in 
the circumstances, the true inference was that the mort- 
gagor had placed the dog-grates in the house with the 
object of improving the inheritance, and that they were 
therefore fixtures \vhich passed to the mortgagee. 

Fixtures Annexed After Mortgage : It is 
immaterial whether the articles were annexed before or 
after the mortgage; the mortgagee’s security extends 
alike to all fixtures on the premises. Thus, in Walmes^ 
ley V. Milne, ^ it was held that a steam-engine p and a 
boiler, a hay-cutter, a malUmill, or corn-crushee', and a 
pair of grinding-stones, all firmly annexed to the free- 
hold by a mortgagor in possession after the date of the 


1 (1859) 26 Beav. 454 

2 (1884) 15 Q B.n. 358. 


S (1901) 1 K B 205. 

^ (1859) 7 C B. N S. 115. 
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mortgage, passed to {he mortgagee as against the mort- 
gagor’s assignees in bankruptcy, and that this rule 
applies as well to trade as to other fixtures, the 
mortgagor not Seing in possession as tenant to the 
mortgagee.^ 

Nature of Fixtures Immaterial : The mortgagee’s 
security extends alike to all fixtures on the mortgaged 
premises, whether they have been annexed for the 
improvement of the inheritance, or for the purposes of 
trade, or for domestic ornament and convenience. The 
ordinary rules as to right of removal as between 
landlord and tenant have no application as between 
mortgagor and mortgagee, and the maxim qiacquid 
plantatur solo, solo cedit applies in all its rigour as 
between such parties. 

Thus, in Ex parte Belcher,^ there was a mortgage 
for a term of years by th§ owner in fee of premises. 
The fixtures annexed thereto were not mentioned. It 
was held that a mortgage of premises by the owner in 
fee is a mortgage of all fixtures also. And it was stated 
by the Judge in that case that there was no case, or 
even dictum, to the effect that where a mortgagor in 
possession alters the premises by additions, that the 
addition does not belong to the mortgagee. 

In Ex parte Reynal,^ certain copyhold property had 
been purchased with various fixtures, including stoves, 
grates and bells, annexed thereto, which were removable 
as between landlord and tenant. The purchasers after- 
wards mortgaged the property, together with all these 
fixtures, *and after the mortgage erected other fixtures, 


1 See also Ex t^arie Belcher (1835) 2 Mont. & A 160 . E-a; parte JReynal (1841) 
2 Mont B & D 443 , CuUwtck v Swindell (1866) 3 Eq. 249. 

2 (1835) 2 Mont. & A 160; and see Ex parte Prtce (1842) 2 Mont D, & D, 518 
8 (1841) 2 Mont. D & D. 443. 
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SECURITY INCLUDES ALL |IXTURES> 

including a gasometer, retort Rouses, gas fittings, 
steam-engine, saw-mill, ”&€. It was held that all these 
fixtures passed to the mortgagees as parcel of the 
mortgaged premises. 

In the case -of Walmesley v. Milne f already noticed, 
and in the subsequent cases of CuIIwick v. Swtndellf 
Climie v. Wood,^ and Ex parte Astburyf it was ex- 
pressly held that the rule that fixtures annexed to mort- 
gaged premises pass to the mortgagee applies as well 
to trade as to other fixtures. And in Tottenham v. 
Swansea Zinc Ore Comp any f it was held that the 
doctrine of the removability of trade fixtures has no 
application as between mortgagee and mortgagor ; that, 
whatever might have been the case between landlord 
and tenant, the mortgagee was entitled to everything 
which his mortgagor, intentionally -or not, or for trade 
purposes or otherwise, had fixed to the mortgaged 
premises.® 

Articles Not Annexed : Articles which are not 
annexed to the mortgaged premises do not pass to the 
mortgagee unless the parties intend that they shall. 
Thus, in 'Hutchinson v. Kay,'^ there was a mortgage 
of a mill or factory ‘‘ together with the steam-engines, 
boilers, shafting, piping, mill-gearing, gasometers, gas 
pipes, drains, wheels, and all and singular other the 
machinery, fixtures, and effects, fixed up, m, or attached 
or belonging to the said mill or factory, buildings, and 


1 U859) 7 C.B N.S. 115 ; and see anfe, p. 174. 

2 (1866) 3 Eq 249 ‘ 

S (1868) 4 Ex. 328. 

* (1869) 4 Ch App 630. 

5 (1885) 52 L.T. 738. 

® See also Bxparie Barclay^ re Qawan (1855) 5 De M. & G. 403 , Mather v Fraser 
(1856) 2 K & J. 536, LongboUom v Berry (1869) 5 Q.B. 123 i Holland v. Hodgson 
(1872) 7 C.P 328 1 Meux v. Jacobs (1875) 7 H.L. 481. 

7 (1857) 23 Beav. 413. 
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p remises There ^^ere on the premises 220 looms 
standing on iron feet, which were steadied for working 
in the usual way, thus : four holes were made in the 
flag pavement, into each of which was placed an iron 
cylinder, surmounted by an iron cup or hollow parallelo- 
gram, which cylinder and cup is usually called a “ loom- 
foot,'’ and each of the four legs of the loom was placed, 
without any fastening, into one of such cups. The cups 
were not in any way fastened to the floor of the mill, 
but were merely dropped into the holes prepared for 
them, and could be taken out and removed at pleasure. 
It was held that the looms were not fixtures, but as they 
were machinery, the question was whether they were 
machinery ‘‘ belonging to the mill.” On the construc- 
tion of the contract it was held that the words belong- 
ing to the mill ” meant “ belonging essentially to the 
mill ” and forming necessarily a part of it, whatever 
might be the purpose to ^which the mill might be 
applied. To whatever purpose the mill might be applied, 
the steam-power, gas-lighting, and the like, formed a 
part of it; the other machinery did not; they were 
merely accidental, and no more formed part of the mill 
than a carpet forms part of a house, and an assignment 
of a house and all the things belonging to it would not 
necessarily include the furniture unless it was so 
specified. 

Again, in Ex parte Astbury,^ a similar question arose 
in respect of certain weighing-machines. These were 
placed in holes in the ground faced with brick-work, 
and rested at the bottom of the holes but were not fixed 
in any way thereto. It was held that the preparation of 
the soil did not make these machines fixtures. 


1 (1869) 4 Ch App. 630. 


12 
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MORTGAGE OF LEASEHOLDS. 


In Lyon fe" Co- v. London Cii^ and Midland Bankj 
Ltd-y^ it was held that iift-up-seat chairs supplied under 
a hire-purchase agreement to a hippodrome, and, in 
accordance with the requirements of the local Town 
Council, affixed to the floor of the premises by means 
of screws, w^re not fixtures and consequently did not 
pass to the mortgagees . 

Rule Applies to Freeholds and Leaseholds : The 
general rule applies equally whether the mortgage be 
a mortgage in fee a mortgage of freeholds) or a 
mortgage by assignment of leaseholds, for the mortgage 
of a lease carries with it -the fixtures on the demised 
premises.^ It should be observed, however, that there 
is a distinction between a mortgage by way of assign- 
ment <of a leaseholder’s interest, and a mortgage by way 
of underlease. In the case of an assignment, the whole 
of the mortgagor’s interest in the premises passes to 
the mortgagee, and therefore he is entitled to all the 
mortgagor’s rights in respect of the fixtures, including 
the right of severance and removal of tenant’s fixtures.^ 
But in the case of a mortgage' by underlease, the 
mortgagee is entitled only to the use of the fixtures for 
the term of the underlease, and the right to sever them 
still remains in the mortgagor unless there is a clear 
intention, to be gathered from the mortgage deed 
itself, to convey the absolute interest in the fixtures, as 
well as the limited interest in the land.^ 


1 (2903) 2 KB. 139 ; cf VaudevtUe Elecirtc Cinema, Lid. v, Murisei (1923) W.N 

130. • 

2 SeeLongstaffv Meagoe (1S34) Z A, &E 167, zudanie, p 173, Mather v. Fraser 
0856) 2 K & J. 536, Holland v. Hodgson (1872) 7 C F 328; Meux v. Jacobs (1875) 
7 H L 481 ; Bx parte Barclay, re Gawan (1855 ) 5 De G M & G 403. 

^ See Meax v. Jacobs (1875) 7 H L at p 491 

^ Haxvtry v Buthn (1873) 8 Q B 293, 295 ; Southport and West Lancs Banking 
Coy V Thompson (1887) 37 Ch. D, 64 
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Application of Rule to Copyholds : That the rule 
extends equally to copyholds as to freeholds and lease- 
holds, was decided in Ex parte ReynaL^ In that case 
the mortgage was by a covenant to surrender, and the 
surrender having been made, but there having been no 
admittance of the mortgagee, it was .held that this 
amounted to an equitable mortgage, and that the fix- 
tures on the premises, which included certain tenant's 
and trade fixtures, some annexed after the mortgage, 
passed to the mortgagees as parcel of the premises. 

Equitable Mortgages : The rule that the fixtures 
form part of the mortgagee's security applies equally 
whether the mortgage be a legal mortgage,^ or only an 
equitable mortgage by deposit of title deeds with® or 
even without'^ a memorandum,® or other equitable mort- 
gage,® or by a deposit of a lease/ 

Thus, in Ex parte Pnce,^ where the memorandum 
of deposit accompanying an equitable mortgage stated 
that the mortgagee had deposited the deeds and 
documents under which he held the steam-mills, 

cottages, land, buildings, and premises at L it 

was held, upon the construction of the contract, that the 
equitable mortgagee had a lien on the fixtures, whether 
erected before or after the time of the deposit, and 
including tenant’s fixtures. 


1 (mi) 2 Mont D, & D 443. 

2 I.e. a mortgage of the legal estate by deed. 

® Pri:ce (1843) 2 Mont D &D 51S i Bx parie Benflev, id 591, Ex paHe 

Heaihcoaie, %d 711; Bx parte Tagart (1847) De Gex. 531, Ex parte Cowell (1848) 
12 Jnr 411 , Bx parte Barclay, re Gawan (1855) 5 De G M & G. 403 ; Longboiioni v. 
Berry (1869) 5 Q B. 123 , Meux v Jacobs (1875) 7 H L 481 

4 WtUtam^v Evans (1856) 23 Beav. 239 . cf. Begbte v. Fenwick (1871) 8 Ch 1075n , 
Re Treihowan imv) 5 Ch D 559. 

* I e , a memorandum of charge by signed writing, and not under seal. 

6 I e , a mortgage without a conveyance of the legal estate , Tehh v. Hodge (1869) 
5 C P 73 

7 Ex parte Broadwood (1841) 1 Mont. D & D 631 ; Meux v. Jacobs (1875) 7 H.L 
4S1, Ex parte Ktng ilB76) 2 Ch D 256. Wtlliams v Evans (1856) 23 Beav 239; Re 
J^iisiy (1889) 60 L.T. 160 

B (1843) 2 Mont. D. & D. 518 
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EX PARTE BARCLAY, RE GAWAN. 


In the cases of Ex farte Tf^garty^ and Ex parte 
Cowelly^ it was held that by^ equitable mortgages by 
deposit of leases, together with, in each case, a memo- 
randum of deposit containing no mention of fixtures, 
the fixtures passed to the mortgagees. 

In Ex parte Barclay, re Gawan,^ a publican had 
deposited a lease of a public-house and other leases 
with his brewers, with a memorandum stating that they 
were to be equitable mortgagees of the leases and pre- 
mises and fixtures and appurtenances. The publican 
became bankrupt, and the brewers petitioned for a 
realisation of their security. The leases and trade and 
other fixtures and fittings were ordered to be sold and 
were sold. The Commissioner in Bankruptcy decided 
that the proceeds of the trade fixtures belonged to the 
general creditors on the ground that these fixtures 
were in the order and disposition of the bankrupt/ 
but, upon appeal, it was held that the mortgagees, the 
brewers, were entitled to the entire produce of the sale, 
as the trade fixtures were included in their security, and 
were not in the order and disposition of the bankrupt. 

In Longbottom v. Berry/ the owner in fee in posses- 
sion of land and premises deposited the title-deeds with 
a bank as an equitable mortgage to secure the balance 
of his account with them for the time being. He then 
erected a mill, and set up, not only steam-powder 
applicable to all mills, but machinery applicable only 
to the purposes of the particular manufacture which he 
carried on there. He afterwards granted a biM of sale 
of all the machinery, the assignee having notice of the 


1 (1847) De Get 531. 

2 (1848) 12 Jw 411. 

8 (1855) 5 De G M & G 403 
4 See posit Chap XL 

^ (1869) 5 Q.B 123 ; and see Hollattd v Hodgson (1872) 7 C,P. 328- 
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previous deposit of tfie deeds. It was held that all of 
the machinery which was annexed to the floor, ceilings, 
or sides of the building, by means of bolts and screws, 
passed to the mortgagees, and that it made no difference 
that the obja:t of the annexation was merely to steady 
the machines when in use and that they could be 
removed without any injury to them or the freehold, 
nor that the machinery were in the nature of trade 
fixtures, which would, as between landlord and tenant, 
belong to the tenant. 

In the case of Tebb v. Hodge, ^ there was an agree- 
ment between A and B that B, on payment of £1,000 
premium, and putting up fittings to the value of £500, 
should have a lease from A of certain premises, and 
that A should advance £1,000 to B to be secured by 
the premises so fitted up. It was held that the result of 
the transaction was that iV became an equitable mort- 
gagee of the premises with the fittings and fixtures 
which B had put up. 

In the case of Williams v. Evans, ^ it was held that 
under an equitable mortgage by the simple deposit of 
a lease, unaccompanied by any memorandum, the 
tenant’s fixtures will be included. It should be 
observed, however, that a contrary opinion has been 
entertained. Thus, in Begbie v. Fenwick,^ Malins, 
W-C,, said : ‘‘‘ With regard to the case of Ex parte 
Barclay, re Gawan,^ where there was a written memo- 
randum executed by a publican of the lease of his 
public-house with all fixtures, I think there is consider- 
able doifbt whether, if it had been a mere deposit of 
the lease, without any memorandum, the fixtures would 
have passed,” And still more recently, in the case of 


1 (1869) 5 C P. 73 
(1856) 23 Beav 239 


3 (1871) S Ch 1075n 

^ (1855) 5 De G,M, & G 403 . and see ante, p. 180 
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PRIORITIES IN EQUITY. 


Re Trethowan, ex parte Tweedy,^ Bacon, C.J., said : 

It is quite certain that thercr could be no transfer by 
deposit of title deeds only of the fixtures.’’ As regards 
the case of Begbie v. Fenwichy however, Malins, V.-C., 
went so far as to doubt whether a conveyance of land 
without mention of fixtures would be sufficient to* pass 
them, whereas the authorities are unanimous in holding 
that in such circumstances the fixtures do pass. And as 
regards Re Trethowan, the decision in that case pro- 
ceeded upon the necessity of registration under the 
Bills of Sale Act, and must be regarded as having been 
decided upon its special circumstances. In view of 
the current of authorities, therefore, the decision in 
Williams v. Evans must, it is submitted, be accepted 
as correct. 

Priority Rule as Between Equitable Mort- 
gagees : A prior equitable interest in the fixtures will, 
in accordance with the general rule as to priorities in 
equity, prevail over a subsequent equitable charge. 
Thus, in the case of In re Samuel Allen & SonSy Ltd,,^ 
the purchaser under a hire-purchase agreement, subse- 
quently made an equitable mortgage of the premises, 
to which the articles were then affixed, to a bank by 
deposit of title deeds. The purchaser made default 
un/dor the agreement, and the vendor thereupon 
demanded re-delivery of the articles. It was held that 
the agreement could not be considered as of a purely 
personal nature, and that since the claim^s of the vendor 
and the bank were alike equitable, the claim** of the 
vendor must be preferred as being prior in tirne. 

The decision in the case of In re Morrison, Jones & 
Taylor, Ltd./ is to the same effect. In that case a 


1 (1877) 5 Ch D. 559 


2 (1907) 1 Ch 575 


3 (1914) 1 Ch 50 
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patent automatic spmnkler installation had been sup- 
plied and affixed to the premises of the “ A ” company 
under a hire-purchase agreement with the B ” com- 
pany. The C company subsequently took over the 
assets and liabilities of the ‘"A’' company, including 
their interest under the hire-purchase agreement, and 
soon afterwards issued a series of first mortgage deben- 
tures containing a charge in the usual form on the 
undertaking, such charge to be a floating charge. Some 
time afterwards a receiver and manager was appointed 
in an action brought by the debenture-holders to enforce 
their security, and three days later the last instalment 
under the hire-purchase agreement fell due and was not 
paid. It was held that the effect of the hire-purchase 
agreement was to confer upon the “ B ’’ company an 
interest in the land to which the sprinkler installation 
was affixed, and to authorise them, in the events which 
had happened, to enter and remove it; that the interest 
of the debenture-holders being also equitable, the ordi- 
nary principles of priority prevailed, and that interest 
being subsequent in date, was therefore postponed to 
the interest of the B company, 

Decision in Meux v. Jacobs : The position as to 
fixtures as between mortgagor and mortgagee was con- 
sidered in some detail in the case of Meux v. Jacobs^^ 
before the House of Lords. In that case the lessee of 
a public-house obtained, in 1869, a loan of £800 from 
M.j in consideration of his depositing with M. his 
lease, tog-ether with a memorandum reciting that it was 
deposited as security for the loan and for any money 
that might become due to M. for goods sold, and for 
the expense of insuring the premises and the fixtures 


1 (1875) 7 H L. 481. 
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and fittings therein ’’ from fire.* The memorandum 
also contained an undertaking execute, when required, 
a legal mortgage. In April, 1873, thp lessee borrowed 
a sum of £b5 from J., and gave J. a bill of sale on the 
fixtures and fittings. J. afterwards put a man in posses- 
sion and advertised the fittings for sale. Upon M.’s 
application to the Court for an injunction to restrain 
the sale, it was held that the equitable mortgage effected 
in 1869 passed the fixtures and fittings. 

In giving his decision, Lord Hatherley said : I 

apprehend that a mortgage or assignment, out and out, 
of all a leaseholder’s interest in the property itself, as 
distinguished from the fixtures, carries with it also the 
interest in the fixtures attached to the property, although 
these fixtures might be subject to the right of removal, 
if the mortgage had not been executed by the party 
entitled to the lease. I menfion that because it appears 
to me to cover the question of any fixtures that may 
have been added subsequently to the memorandum of 
deposit by the mortgagor in this instance. If, subse- 
quently to the memorandum of deposit, he had attached 
other chattels to the property, the mortgagee of the 
lease stood in the same position as his mortgagor, and 
those things when attached to the freehold passed 
during the interest that still remained in the lease. 
Therefore the mortgage would attach to them, and the 
mortgagee would, at any time during the lease, haye 
the benefit which his mortgagor had of removing those 
chattels that had been attached to the premises ♦'anterior 
to his mortgage, and also those that were subs^equently 
attached thereto posterior to his mortgage.” 

And Lord Selborne said : It has been attempted to 
maintain . . . the suggestion of a distinction 

between the effect, as to fixtures, of a mortgage in 
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fee simple by a freaholder, and a mortgage, by way 
of assignment of a term, by a leaseholder. It is 
evident that for that distinction no authority can be 
cited, independent of certain dicta which occur only 
in cases which arose under the Act with reference to 
the registration of bills of sale. Numerous authori- 
ties before the passing of that Act had determined the 
effect of a mortgage, legal or equitable, by a termor 
as to fixtures upon demised land, to be precisely the 
same in favour of the mortgagee as if the mortgagor 
had been a freeholder, and the mortgage a mortgage 
in fee. Another subsidiary point is really covered by 
the same decisions, namely, the suggestion that 
although fixtures which were upon the land at the 
date of the mortgage might pass, those which were 
placed upon it after the date of the mortgage \vould 
be in a different situation. As to that also, it is 
admitted that, at all evenfs in cases of mortgages in 
fee, trade fixtures placed upon the land after the 
mortgage are so annexed to the land as to belong to 
the mortgagee. And if your Lordships do not recog- 
nise the primary distinction relied upon between the 
effect of a mortgage in fee and the effect of a mortgage 
by way of assignment of a term for any other pur- 
pose, I apprehend you cannot recognise it for that 
purpose, even if there be no authorities, precisely in 
point, as to the effect of a mortgage of a lease so far 
as relates to fixtures afterwards placed upon the 
land/* . 

Partnership Property : The general rule also 
applies whether the fixtures have been annexed by the 
mortgagor himself or in partnership with others and 
at their joint expense. Where a trader mortgages his 
premises and then enters into a partnership, and the 
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firm continue to carry on the business on the same pre- 
mises, and annex additional fixtures thereto, the mort- 
gagee’s security extends alike to these as to those on 
the premises before the partnership; the mortgagee is 
not affected by and has no concern with the partnership 
claims.^ 

Conveyancing Act, 1881 : By Sects. 2 (v.) and 6 of 
the Conveyancing Act, 1881,“ a mortgage of land, so 
far as a contrary intention is not expressed, is to be 
deemed to include and by virtue of the Act* operates to 
convey, with the land, all buildings, erections, fixtures, 
&c., appertaining or reputed to appertain to the land 
or any part thereof or at the time of the mortgage 
demised, occupied, or enjoyed with, or reputed or 
known as part or parcel of the land or any part thereof. 
And, similarly, and subject to any expressed contrary 
intention, a mortgage of lapd, having houses or other 
buildings thereon, is to be deemed to include, and by 
virtue of the Act operates to convey, with the land,, 
houses, or other buildings, all outhouses, erections, 
fixtures, &c. 

Passing of Fixtures Subject to Intention of 
Parties : The general rule above stated, as also the 
provisions of Sect. 6 of the Conveyancing Act, 1881, 
must be considered with reference to the intention of 
the parties. If, from the construction of the mortgage 
deed, it can be collected that the parties did not intend 
the fixtures to pass to the mortgagee and to be ijncluded 
in his security, they do not pass. Thus, it may appear, 
expressly or by inference, that the mortgage is not 
intended to pass to the mortgagee machinery annexed 


1 Cofiow (1842) 2 M.D &D 725, Cidlwtck v Sxspindell (1866) 3 Eq. 249; 
CUmte V. Wood (1868) 3 Ex 257 

2 44 & 45 Viet . c 41 
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to the land subsequeiftlv to the mortgage;^ or ihe deed 
may specifically refer to certain fixtures on the premises 
as included in tlie security, leading to the inference, 
on the principle expressed by the maxim expressia 
tmius est exclusio alterinSj that other fixtures not men- 
tioned in the deed are not to pass to the mortgagee.* 
But such a specific enumeration of certain kinds of 
fixtures on the mortgaged property will not necessarily 
rebut the prima facie inference that all the other fixtures 
are also intended to pass by the mortgage.® 

If for any reason it is deemed necessary to refer 
to fixtures specifically, care should be taken to make 
the reference include all that are intended to pass. It 
will be advisable, therefore, in mortgages of property 
and fixtures, to specify in the deed, or a schedule thereto, 
the fixtures intended to be comprised in the mortgage, 
so that no doubt can be raiSed, and especially to avoid 
that imperfect specification which leads to the inference 
that what is not expressly included is intentionally 
excluded.'^ 

Mortgage of Appurtenances : A mortgage of 
land ‘‘with its appurtenances has been held, without 
other evidence of intention, to include trade fixtures/ 
The decision in Ex parte Quincy,^ where it was held 
that a mortgage of a brewhouse, with the appurtenances, 
did not pass the brewery utensils, was given on the 

^ Waterfall v. Penisione (1857) 6 E. & B, 876 

2 Hare v. H9rion (1833) 5 B. & Ad 715 ; and see ante, p 168. 

8 Mather V, Fraser ilS56) 2, K Sc}, 536. and see ante, p. 169, Haley v. Hammer- 
sley (1861) 3 De G.F, & J 587, and see ante, p 169. Wilson v. Whaiely (1860) 

1 J. «& H. 436. and see ante, p 133. 

4 See Re Brooke *(1894) 2 Ch 600 

® Ex parte Belcher (1835) 2 Mont. & A 160. and see Ex parte Bentley (1842) 

2 Mont D & D 591. 

® (1750) 1 Atk 477 , and see Ex parte Belcher, supra. 



188 


RIGHTS OF MORTGAGOR IN POSSESSION. 


ground that the mortgagor had i?iOt intended to mort- 
gage the utensils. It is, therefore, quite consistent with 
the current of authorities on the subject. 

Rights of Mortgagor in Possession ; From the 
general rule as to the mortgagee’s rights in respect of 
fixtures on the mortgaged premises, it follows that 
although the mortgagor may continue in possession of 
the land and of the fixtures after the mortgage, as is 
the usual case, he is not at liberty to disannex and 
remove any of the fixtures from off the premises, nor 
may, as a rule, any person claiming under him do so, 
if thereby the security is diminished.^ 

Thus, in Httchman v. Walton,^ it was held that 
where a lessee for years mortgaged all his interest in 
the premises and afterwards became bankrupt, the mort- 
gagee might declare as reversioner against the assignee 
of the tenant for the removal of the fixtures from the 
premises; and that he was also entitled to recover in 
trover against such assignee the value of all the fixtures, 
whether landlord’s or tenant’s, and whether annexed 
before or after the mortgage. 

The above rule is derived from the principle that a 
mortgagor may not diminish the security so as to render 
it insufficient. Waste by a mortgagor in possession, 
e.g>, the severance and removal of fixtures, will be 
restrained by injunction on proof that the security is 
thereby made deficient,^ or after order for foreclosure 
without such proof 

Nor can the mortgagor, by any other voluntary act 
of his own, defeat his mortgagee’s rights. <^Thus, in 
London and W estminster Loan Company v. Drake, ^ 

1 See tnfra and post, p 193 

2 (183fj> 4 M &, W 409 , and see Boyd v Shorrock (1867) 5 Eq 78 

® Blhs V Glover and Hobson, Ltd (1908) 1 K B. 388, 399 . Ackroyd v Mitchell 
(1860)3 LT 236 

See Goodman v K^ne (1845) 8 Beav 379 


3 (1859) 6 C.B N S, 798. 
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the question was whether, if a lessee mortgaged tenant’s 
fixtures and afterwards syrrendered his lease, the mort- 
gagee had a right to enter and sever them. It was held 
that the mortgage’s interest in the fixtures was so far 
connected with the land that it might be considered a 
right or interest in it, and that the tenant should not 
be allowed to defeat his grant by a subsequent voluntary 
act of surrender. The mortgagees were, therefore, 
entitled to maintain an action against the incoming 
tenant for preventing them from exercising their right 
to sever and remove the fixtures, and in such action to 
recover the value of the fixtures as severed. 

Debenture-holders have a similar right where a com- 
pany forfeits a lease on a voluntary winding-up.^ 

In some cases the objection has been raised, that as 
fixtures may be regarded in the nature of personal 
chattels, the retaining possession of them by the grantor 
after a conveyance would, ki general, be deemed incon- 
sistent with the deed, and void as against the grantor’s 
creditors as being fraudulent within the meaning of 
Sect. 2 of the Statute 13 Eliz. c. 5. Accordingly, in 
Ex parte Quincy,^ Lord Hardwicke thought there would 
have been a difficulty on account of the mortgagor’s 
possession, if it had not appeared that there was an 
express agreement between the parties that he should 
have a right of entering upon the mortgaged premises. 
But it is now clearly established that fixtures partake 
$0 much of the nature of realty, that the retaining 
possession oL them together with the land after an 
assignment will not avoid the conveyance on the ground 
of fraud!® 


1 Re Glasdtr Copper Mmes, Lid (1904) I Ch 819 

2 (1750) 1 Atk 477 

S See &lso Ryall V, RoUe (1749) 1 Atk 165, Steward v Lotnbe (1820) I Brod. & B 
506 , Hubbard v. Bagshaw (1831) 4 Sim 326, Fletcher v Manning (1844) 1 C. & K, 
350. 
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Effect of Attornment Clause in Mortgage Deed : 
It is sometimes desirable in ^mortgage deeds to insert 
a clause whereby the mortgagor attorns tenant to the 
mortgagee at a rent equal to the interest on the mortgage 
debt. In the case of Ex parte Funnett, re Kitchen,^ it 
was argued that in such a case the mortgagor was to be 
treated as tenant, and the mortgagee as landlord, so 
that the rule as to the removability of trade and other 
•fixtures^ as between landlord and tenant, applied to such 
a case, so as to entitle the mortgagor, as against his 
mortgagee, to remove such fixtures annexed by him 
after the mortgage, and that, consequently, the trustee 
in bankruptcy of the mortgagor would be entitled to 
such fixtures as against the mortgagee. It was, how- 
ever, held by the Court of Appeal that the attornment 
clause served merely to give the mortgagee additional 
security, and did not effect any change in the relation- 
ship between the parties a^ mortgagor and mortgagee, 
and that therefore the mortgagee retained the same 
rights as to fixtures as if no such clause had been 
inserted in the deed. Consequently, all the fixtures 
were comprised in the security. 

Right of Tenant Under Mortgagor : In Sanders 
•V. Davis , a mortgagor while in possession let the pre- 
mises to a tenant, who brought on to them certain trade 
fixtures. The mortgagee subsequently entered and sold 
the premises, including the fixtures, under the power of 
sale contained in the mortgage deed. It was held that 
the tenant’s fixtures did not pass under the mortgage, 
but remained the property of the tenant. M^isty, J., 
'who was one of the Judges in that case, said that the 
mortgagee allowed the mortgagor to remain in posses- 
sion and deal with the property. If the mortgagee had 


1 {ISbO) 16 Ch. D. 236 


2 (1885) 15 Q B D 218. 
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taken possession anc^ let, and his tenant had brought 
trade fixtures on to the premises, he, ix., the tenant, 
would have been entitled to remove them when the 
tenancy terminated, and he continued : I cannot see 
why a mortgagee should be in a better position in this 
respect when he permits the mortgagor to deal with the 
property and let in a tenant. I think he must be taken 
to have known of the letting to Hunt (the tenant) and to 
have acquiesced in it, and consequently he would not 
have been able to prevent Hunt from removing the fix- 
tures.” There was, therefore, an implied assent by the 
mortgagee to the terms on which the fixtures were placed 
which bound him to allow their removal by the tenant.^ 
Without such express or implied assent the ordinary 
rule must prevail, and the fixtures cannot be removed 
as against the mortgagee.^ 

Fixtures Annexed Under Hire-Purchase Agree- 
ments : In cases of hire-purchase agreements, the 
purchaser, until all instalments are paid, is but a bailee, 
and the vendor, on default by the purchaser in the pay- 
ment of any instalment, has the right, as a rule, to 
enter and retake the chattels so bailed. 

For the purposes of certain manufactories and mills, 
it is a common practice to enter into hire-purchase 
agreements in respect of gas-engines, for example. 
Machinery of this kind must, in most cases, necessarily 
be so attached to the premises as would, in accordance 
with the rule as to annexation, make it a fixture. But, 
it has been argued, in accordance with Lord Blackburn’s 
dictum iii Holland v. Hodgson,^ that since the question 
of annexation or no annexation is one of the intention 
of the parties, the fact that the machinery in question is 


1 See Omtghv Wood and Coy. (1894) 1 Ch at pp 723, 724, 

2 See posi^ p 194, ^ See anie, p 14, 
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brought on and affixed to the prerpises subject to a hire- 
purchase agreement indicates that the purchaser, by the 
attachment of the machinery to the freehold, did not 
intend that it should become a fixture. But Lord 
Blackburn, in Holland v. Hodgson, when dealing with 
the circumstances to show intention, was contemplating 
and referring to circumstances which showed the degree 
of annexation and the object of such annexation which 
were patent for all to see, and not to the circumstances 
of a chance agreement that might or might not exist 
between an owner of an article and a hirer thereof, or 
of any other agreement unknown to a purchaser or 
mortgagee in fee of land. The right, therefore, 
which the hire-purchase agreement confers upon the 
owner of the article to remove it, imposes nO' legal obli- 
gation on any grantee of the land, nor can the right 
be enforced in equity against any grantee of the land 
who has no notice of the right. In such a cas§ the 
remedy of the owner of the article for the price or for 
damages for the loss of the article is against the hirer, 
or, he being bankrupt, by proof against his estate/ 

The general rule, therefore, that a mortgage of land 
includes the fixtures annexed thereto, applies even 
where such fixtures are annexed subject to hire-purchase 
agreements. 

When the mortgage precedes the hire-purchase 
agreement the application of the rule presents little diffi- 
culty. The articles when annexed are comprised in the 
mortgage, and nothing short of some agreement, 
express or implied, will limit the mortgagee’*s rights 
over them as part of his security/ Accorcfingly, in 
Reynolds v. Ashhy^^ the vendor under such an 

1 Hobson V Gorrznge (1897) I Ch 192- 

2 See Elks v. Glover (1908) 1 K.B 399, per Farwell, L J- 

S (1903) 1 K.B- 87. (1904) A C 466- 
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agreement, seeking exercise his rights under the 
agreement, was held not entitled to recover certain 
machinery, consisting of heavy carpenter^s lathes, planes, 
saws, and other tools driven by steam power, from the 
mortgagees who had taken possession of the premises- 
So also in Ellis v. Glover,^ the mortgagee, who had not 
entered into possession, was held entitled to recover the 
value of certain steam-laundry machinery removed by 
the vendor on breach of a hire-purchase agreement by 
the mortgagor, together with damages for their removal. 
But it would appear that as long as the mortgagor is 
allowed to remain in possession, the mortgagee would 
not be entitled to an injunction to restrain the removal 
of such fixtures or to obtain damages for their removal 
unless his security were thereby rendered deficient, for 
if the security is not thereby rendered deficient the 
mortgagee can suffer no damage," Moreover, if the 
mortgagee had express notice of the terms of a hire- 
purchase agreement made with the mortgagor whilst 
in possession, the mortgagee may be held bound thereby 
on taking possession.® 

Where the hire-purchase agreement precedes the 
mortgage, and a legal mortgagee has advanced his 
money without notice of the agreement, he has been 
held entitled on taking ^possession to retain the articles 
then annexed against the vendor.** 

If, however, the mortgagor is a trader and in posses- 
sion of the premises, the circumstances may be such 
that the Mortgagee may be presumed to have authorised 
the mortgagor to hire and fix on his premises articles 


1 (1908) 1 K B. 388 

2 See ihtd . per Farwell, L J , at p 399 

® Reynolds v Ashby (1903) 1 K-B. Romeri L.J 

-4 Hobson V. Oorringe (1897) 1 Cfa, 182. 
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necessary for his business and so as to entitle the owner 
to remove them at the end of the time for which they 
were hired, if they have not then been purchased;^ and 
this would appear to apply whether the mortgage pre- 
cedes or follows the hire-purchase agreement. But this 
principle will not apply where the mortgage deed con- 
tains an express stipulation that fixtures shall not be 
removed,^ or where the removal has taken place, not 
in the ordinary course of business by the mortgagor, 
or not with the implied authority of the mortgagee, but 
expressly for the purpose of defeating the mortgagee's 
claim.® Moreover, even where such implied authority 
can be inferred, it is determined when the mortgagee 
enters into possession.^ 

Mortgagee’s Power of Sale : The mortgagee’s 
power to sell the mortgaged property or any part thereof, 
whether such powder is conferred by the mortgage deed 
or arises under statute,® does not authorise the sale of 
fixtures separately from the land, whether the fixtures 
are expressly mentioned in the mortgage® or not/ If 
a special power is inserted in the mortgage deed for 
the mortgagee to remove and sell the fixtures apart 
from the land, the instrument must be registered as a 
bill of sale.® 


1 Gough V Wood and Coy (1894) I Cfa 713 , Cumberland Unton Bankmg Coy v 
Marypori Steel Coy (1892) 1 Ch 415 , Huddersfield Bankpitg Coy v. Ltsier (1895) 
2 Ch 273 , BUis v Glover (1908) 1 K,B, 388. 

2 Elhsv Glover (1908) 1 K.B 388. 

® Huddersfield Banktng Coy, v Ltsier (1895) 2 Ch. 273. 

^ Hobson V Oorrtnge (1897) 1 Ch 182 , Blits v Glover (1908) 1 K B. 388 
s Conveyancing Act, 1881 (44 and 45 Vict c. 41), sect 19 
« Re Brooke (1894) 2 Ch 650, 

7 Re Yates (1888) 38 Ch. D. 112, Re Joyce, Ex parte Barclay (1874) 9 Ch App 576 
® Johns V Ware (1899) 1 Ch 359 » Re Joyce, Ex parte Barclay, supra. 
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Section 3 — StatutcAy Formalities and Si v.mps on 
Sales vnd Trailsfers of Fixtures* 

S'lriUTE OF Frvi'ds: Where fixtures are sold or 
transferred with the land, contracts relating thereto fall 
within tile fourth section of the Statute of Frauds^ which 
enacts that: ‘'No action shall be brought upon any 
contract or sale of lands, tenements, or hereditaments, 
or any interest in or concerning them . . . unless 

the agreement upon which such action shall be brought, 
or some memorandum or note thereof shall be in 
writing, and signed by the party to be charged there- 
with or some other person thereunto by him lawfully 
authorised.” Such a transaction amounts to a transfer 
of an interest in land, and must, therefore, before it can 
be enforced, be evidenced in writing and executed 
according to the formalities required by the statute.^ 

Sale by Owner in Fee^. In the case of a sale by 
an owner in fee of unsevered fixtures separately from 
the land, the vendor’s right is not a mere right of sever- 
ance, but is an absolute right of property in the fixtures. 
Where the sale is of the fixtures as annexed to the land, 
but separately therefrom, and it is intended that 
the property therein is to pass to the purchaser imme- 
diately, but that they shall remain annexed to the land 
for a considerable period, the transaction is within the 
fourth section of the Statute of Frauds.® Where, how- 
ever, it is agreed that the articles shall be severed imme- 
diately or within a ^hort period of time, the question 
whether such a transaction is within the fourth section 
of the Statute of Frauds is not free from doubt. A 


^ 29 Car 11 c. 3 

2 See Mechelen v Wallace (1837) 7 A & E. 49 . Vaughan v. Hancock (1846) 16 
L J CP 1 , Kelly v Webster (1852) 12 C.B, 289 
® See Jarvts v. Jarvts (1893) 63 L J Ch 10 , Croker v Morrison (1914) 1 Ch 50. 
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contract for the sale of building'^materials of a house, 
the house to be pulled downr-by the buyer, with a con- 
dition that all materials should be cleared away within 
two months, after which the buyer’s right of access to 
the site was to cease, has been held to be within the 
fourth section of the Statute of Frauds on the ground 
that the house, which was still standing at the date of 
the contract, was a hereditament, and that the pur- 
chaser’s interest amounted either to a demise or to an 
irrevocable licence.^ 

The definition of goods,” however, within the Sale 
of Goods Act, 1893,^ includes things attached to the 
land, but which are agreed to be severed under the con- 
tract. A sale of growing crops, whether fructus 
naturales^ or fnicUis industrialesy^ if the property in 
the crops is to pass after they are severed from the soil, 
is a sale of goods within the Sale of Goods Act, 1893. 
If the property is to pass before severance, fructus 
mdnstriales are goods within the same Act, but fructus 
naturales are not.^ 

A sale of unsevered fixtures by an owner in fee is, 
therefore, within the fourth section of the Statute of 
Frauds. But a sale of severed fixtures is a sale of 
“ goods and chattels,” and if, therefore, over the value 
of £10, must conform to the requirements of Sect. 4 
of the Sale of Goods Act, 1893.® 


^ Lavery v. Pursell (1888) 39 Ch» D 508 
^ 56 & 57 Vict c 71, sect. 62 (l) 

8 I.e., tlie natural growth of the land, e g a growing crop ot grass 
^ I.e , crops produced by cultivation, e.g , artificial grasses, corn, pota^pes, etc. 

® See Crosby v Wadsworth (1805) 6 East 602 , Washburn v Burrows (1847) 1 Ex. 
107 , JRodwell v. PhtlUPs (1842) 9 M & W. 501 , Marshall v Green (1875) 1 C.P.D, 35 , 
Smith V Surman (1829) 9 B & C 561 , Bvans v Roberts (1829) 5 B. & C. 829 ; 
Wellaway v Couriter (1918) 1 K B, 250 Wafts v Prtend (1830) 10 B & C. 446 , Graves 
V Weld (ms) 5 B & Ad 105 , Carrtngfon v Roots (1837) 2 M & W 248 . Jones v. 
Flint (1839) 10 A. & E 753 , Rtchards v, Ravtes (1921) 1 Ch 90 
6 See Washburn v. Burrows (1847) 1 Ex 407 
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Sale by a Tenantic Where fixtures annexed to the 
freehold are sold in contemplation of an immediate 
severance from the land, and without any transfer of 
an interest in the land, the fixtures are in the view of 
the parties mere chattels. Although the articles are not, 
in fact, personal chattels, as not being severed from the 
land at the time of the contract of sale, it does not 
necessarily follow that the contract passes an interest 
in land within the fourth section of the Statute of 
Fraudsd 

It has been twice expressly decided that the sale of 
unsevered fixtures hy a tenant is not a sale of an interest 
in land within the fourth section of the Statute of 
Frauds. Thus, in Halleri v. Rtuider,^ a tenant, a few 
days previous to the expiration of his tenancy, agreed 
with his landlord, and at his request, to leave the fix- 
tures, the latter engaging to take them at a valuation. 
The tenant accordingly ga-9e up possession of the pre- 
mises with the fixtures to the landlord, and the fixtures 
were aftenvards valued by brokers on each side at above 
^10, and they signed the appraisement. It was held 
that this was not a sale of any interest in land within 
the fourth section of the Statute of Frauds. 

This case was followed by that of Lee v. Gaskell,^ 
where the action was for the price of certain fixtures. 
In that case it appeared that the tenant having become 
bankrupt, the trustee sold the tenant’s fixtures whilst 
still unsevered to the plaintiff, who subsequently sold 
them to the defendant (the landlord) without any agree- 
ment or <^emofandum in writing. It was there laid 
down by Cockburn, C.J., that: “Fixtures, although 


1 Parker v. Sianiland (1809) 11 East 362 

2 (1834) 1 Cr M & R 266. 

s (1876) 1 Q B D 700; and see Lee v Risdon (1816) 7 Taunt 188, 191 , Ptnner v. 
Arnold (1835) Tyr & G. 14 
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they may be removable during the tenancy, as long as 
they remain unsevered, are part of the freehold, and 
you cannot dispose of them to the landlord or anyone 
else as goods and chattels, because they are not severed 
from the freehold so as to become goods and chattels. 
All you can do is to bargain for the sale of them as 
fixtures which are subject to the right of the tenant to 
remove them during the term, but which right is liable 
to be lost if it is not exercised during the term."’ 

A sale of tenant’s fixtures by a tenant, if to* the land- 
lord or an incoming tenant, amounts, therefore, only 
to an abandonment or waiver of the vendor’s right of 
severance and removal; if to a person who has no 
interest in the land, the sale amounts to a transfer of 
the same right. ^ Nor, on the same ground, does such 
a sale amount to a sale of goods ” within Sect. 4 of 
the Sale of Goods Act, 189S. 

fn Petne v. Dawson,^ it was held that a reversionary 
interest in trade fixtures, e.g,, a steam boiler, would 
pass to a purchaser under a parol agreement, and that 
a deed was in such a case unnecessary. 

Agree:\ients to Erect Fixtures : An agreement to 
erect fixtures is not within the Statute of Frauds, whether 
it be an agreement by the landlord to erect them upon 
land already demised to a tenant, or by any other 
person not having an interest in the land.® A contract 
to provide land with machinery or other fixtures is not 
a contract for the sale of movable chattels,^ but is a 
contract to make improvements on the land, and the 


1 See Kelly v. Webster (1852) 12 C,B, 289 ; Lee v Gaskell (1876) 1 Q B D. 701. 

2 (1845) 2 Car. & K 138, 

S Mann v. Nunn (1874)43 LJ, C.P. 241 , LtoneUan v Need (1832) 3 B. & Ad. 899. 
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consideration to be ptid is not for a transfer of chattelSj 
but for work anS[ labour done and materials supplied.^ 

Stamps on Instruments : An agreement for the sale 
and purchase of fixtures must be stamped in accordance 
with the provisions of the Stamp Act, 1891/ for such 
an agreement is not within the exemption in the Act 
relative to the sale of goods, wares, or merchandise.® 
And an instrument relating to the sale of goods, which 
would have been within the exemption, will require a 
stamp if it also includes the transfer of fixtures.^ It 
makes no difference that the words of the instrument 
are in the past tense.® 

It has been held that an instrument containing an 
agreement for the purchase of fixtures in a house, and 
which contains also a present demise of the house, 
cannot be given in evidence to prove the sale of the fix- 
tures in an action for their value, unless it has a lease 
stamp; the one contract being auxiliary to the other, 
an agreement stamp . is not sufficient.® And where a 
lease reserves one rent for a house and there is another 
distinct and separate reservation for the furniture and 
fixtures, the stamp must be to an amount in proportion 
to the two reservations. 

In Buxton v. Bedall,^ it was held that an executory 
agreement for the making and putting up of machinery 

Chirk V, Buhner (ISB) 11 M & W. 243 

54 & 55 Vict. c. 39. ^ 

5 See Horsfall V Hey (1848) 2 Ex. 778, Wtck^v Hodg<ion (1827) 12 Moo. CP. 213; 

Marsonv. (1835) 2 Scott 243* 249, Chanter v Btcktnsoti (1843) 6 Scott, N R. 

182. 190 , Pinner v Arnold (1835) Tyr & G 1. 

^ Horsfall v. Hey, supra 

s Ibtd, 

6 Corder v Drakeford (1811) 3 Taunt. 382 , Grey v. Smith (1808) 1 Camp. 387 , 
Nicholson V. Smith (1822) 3 Starlc 128 , Clayton v. Burienshaw (1826) 5 B & C. 41. 

7 Coster V. Cowling (1831) 7 Bing, 456 , Clayton v Burtemhaw, supra, 

s (1803) 3 East 303 



200 


STAMPS OX INSTRU:^1ENTS. 


in a house was not within the exemptions contained in 
the Stamp Acts then in force, ^ in favour of agreements 
for or relating to the sale of goods, Jzc. ; but that it 
must be stamped like any other agreement. This deci- 
sion, however, has been overruled by more modern 
cases. ^ The duty formerly payable on the sale of 
fixtures by auction has been abolished.^ 


1 Wilks V Aiktnson (1815) 6 Taunt 11 , Hughes v Breeds (1826) 2 C & P 159, 
Garbutiv Watson {1^22) 5 B & Aid, 613, Pinner 'v AmoZcf (1835) 2 Cr M & R 613, 
Marson v Short (1835) 2 Scott, 243 . Chanter v Dtcktnson (1843) 6 Scott, N R 182, 
190 

2 See post. Chapter XVI 
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SALES AND MORTGAGES OF FIXTURES 
APART FROM LAND. 

Bills of Sale : It is obvious that fixtures may be 
sold or transferred either together with or separately 
from the land to which they are annexed. 

Where the fixtures are sold or transferred with die 
land, the property passes to the purchaser or mortgagee, 
as the case may be. In the case of a sale, the possession 
also passes on completion, but m the case of a mortgage, 
though the right to possession passes, the mortgagor is 
usually allowed to remain in possession of the land and 
fixtures. In the latter case^ however, the mortgagee is 
fully protected by reason of his mortgage or charge, and 
the statutory powers he may exercise in respect of the 
security. 

Where, however, the fixtures are sold or transferred 
apart from the land, but remain in the possession of the 
vendor or mortgagor, as the case may be, a third party 
might well assume, in the absence of any evidence to the 
contrary, that the vendor’s or mortgagor’s ownership 
and power of disposition over the fixtures are unaffected 
in any way, and, in consequence, be persuaded to give 
the vendor or mortgagor false credit in respect of such 
fixtures. In order, therefore, to protect purchasers or 
mortgage'es in such circumstances, and to avoid the 
secrecy and the giving of false credit in consequence of 
the continuance of the vendor’s or mortgagor’s posses- 
sion and apparent ownership and power of disposition 
over the property after such a sale or mortgage, all such 
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transactions are now governed by^^the provisions of the 
Bills of Sale Act, 1878/ as amended by the Bills of Sale 
Act (1878) Amendment Act, 1882.'' These Acts require 
such transactions, if they are to be valid, to be registered, 
and where they are so registered, the purchaser or mort- 
gagee is then fully protected against the adverse claims 
of creditors of the vendor or mortgagor. 

Bills of sale may be divided into two classes : 
(a) absolute bills of sale, in which there is a 
transfer of the property, the subject-matter of the agree- 
ment, out and out to the grantee; and (b) conditional 
bills of sale, given to secure the payment of money, in 
which the transfer of the property is subject to a defeas- 
ance, condition, or declaration of trust in favour of the 
grantor. Sales, properly so called, belong to the first 
of these classes; mortgages belong to the second class. 

The principal question toj^e considered, therefore, m 
this chapter, is : When must a document of title to fix- 
tures be registered as a bill of sale ? The answer to 
this question can only be made clear by a consideration 
of the principal provisions of the Bills of Sale Acts 
relating immediately to fixtures in the broad sense of 
the term, and of the leading decisions on the subject 
prior and subsequent to the passing of these Acts. 

The predominant idea underlying the Act of 1878 is 
that of a bill of sale as an assignment or conveyance of 
chattels; in the Act of 1882 the predominant idea is 
that of a bill of sale as a contract creating a security 
on chattels. Absolute bills of sale are governed entirely 
by the provisions of the Act of 1878; conditional bills 
of sale are governed by the provisions of both the Acts 

1 41 & 42 Vici c. 31, repealing the Acts of 1854 (l7 & 18 Vict c, 36) and 1866 (29 8c 30 
Vict c 96, sect 4) 

2 45 & 46 Vict c, 43 
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of 1878 and 1882, f%r the amendments introduced by 
the latter Act apply only to bills of sale given by way 
of mortgage or security.^ 

The Act of 1878, which extends to England only, 
came into operation on the 1st of January, 1879, and 
applies to every bill of sale executed on or after that 
date, whereby the holder or grantee has power, either 
with or without notice, and either immediately or at 
any future time, to seize or take possession of any 
personal chattels comprised in or made subject to such 
bill of sale." Moreover, the Acts apply only to bills 
of sale given by the owner of chattels, and do not 
extend to dealings with chattels by a person other than 
the owner. ^ 

Meaning of Bills of Sale Within the Acts : The 
Act of 1878 declares that the expression bill of sale,^' 
which has the same meanmg in the Act of 1882 also, 
shall, unless there be something in the subject or con- 
text repugnant to such construction, include bills of 
sale, assignments, transfers, declarations of trust with- 
out transfer, inventories of goods with receipt thereto 
attached, or receipts for purchase-moneys of goods, and 
other assurances of personal chattels, and also powers 
of attorney, authorities, or licences to take possession 
of personal chattels* as security for any debt, and also 
any agreement, whether intended or not to be followed 
by the execution of any other instrument, by which a 
right in equity to any personal chattels, or to any 
charge or security thereon, shall be conferred. But the 
expression does not include (inter alia) assignments for 


1 Swift V Pamiell {1H83) 24 Ch D 210, Ex jharfe Izard, re Chaf^i>le (1883) 23 
Ch D 409. 

2 Sects. 2, 3. 

® B g , the purchaser under a hire-purchase agreement i see McBniire v, 
Crossley Bros , Lid. (1895) A.C 457. 
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the benefit of the creditors of the person making or 
giving the same, and transfers of goods in the ordinary 
course of business of any trade or calhng/ 

The Acts affect documents but not transactions, and 
titles or rights acquired by oral contract completed 
without writing are, therefore, not affected. They do 
not require that any transaction shall be put into- writ- 
ing, but they do require that if a transaction be put 
into writing, and be of a particular character, it shall 
be registered as a bill of sale. If the real bargain 
between the parties is reduced into writing, the Acts 
apply to the written contract. But if the bargain is 
complete without any writing, so that the property 
intended to be dealt with passes independently of any 
writing, the Acts have no application to a document 
referring to or confirming the transaction. 

A document, therefore, to be a bill of sale to whidh 
the Acts apply, must be ohe on which the title of the 
transferee of the goods depends, either as the actual 
transfer of the property, or an agreement to transfer, 
or as a muniment or document of title taken at the time 
as a record of the transaction.’’^ 

It follows that inventories of goods with receipt 
thereto attached, or receipts for purchase-moneys ‘‘ of 
goods,” do not come within the Acts unless they are 
assurances on which the title claimed depends.® 

By Sect. 9 of the Act of 1882, it is provided that a 
bill of sale, given as security for the payment of money 
by the grantor, if not in accordance with the form con- 
tained in the Schedule to the Act, shall be absolutely 
void. 


^ Bills of Sale Act, 1878, sect 4 

2 Marsden v Meadows (1881) 7 Q B D. Cotton, L J 

S North Central Wagon Coy Matvchester^ W>y. Coy. (1887) 35 Ch. D 191 
Per Bowen, L J 
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Personal Chattei^s Within the Acts : Every bill 
of sale of personal chattels ’’ to which the Acts apply 
is to be duly attested and registered under the Acts 
within seven days after the making or giving thereof, 
and is to set forth the consideration for which such 
bill of sale was given. ^ 

The expression ‘‘personal chattels” means and in- 
cludes, for the purposes of the Acts,“ (inter alia) (a) 
fixtures when assigned or charged separately from the 
land; and (b) trade machinery. It does not include 
fixtures (except trade machinery as hereinafter defined®) 
when assigned together with a freehold or leasehold 
interest in the land or building to which they are 
annexed* Moreoverf machinery and effects which do 
not come within the definition of trade machinery con- 
tained in the Act are not deemed personal chattels.^ 

It should be observed that the description of personal 
chattels in the Act is onl}» applicable for the purposes 
of the Bills of Sale Acts,® so that fixtures, though 
separately assigned, are not goods and chattels within 
the doctrine of reputed ownership in bankruptcy/ And 
it is only for the purposes of the Bills of Sale Acts that 
trade machinery is deemed to be personal chattels/ 

When Transfers of Fixtures Must be Regis- 
tered : From the definition of “personal chattels” 
contained in the Act of 1878, it is clear that, in the case 
of fixtures (other than trade machinery), registration is 
only necessary where the fixtures are assigned or 
charged separately from the land. 

^ Sects. 8, fb 

2 See infra, next paragraph 

® See post, p 213 

^ Bills of Sale Act, 1878» sect, 4 

® ToPham v Greenstde Glazed Fire-brick Coy. (1887) 37 Ch, D, 281. 

6 Meux V Jacobs (1875) 7 H L 481. 

7 See post. Chap. XI. 

s Bills of Sale Act, 187a. sect. 5. 
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Prior to the Act of 1ST8 a coufiiderable diversity of 
judicial opinion arose as to^what constituted such a 
separate assignment of fixtures as to require registration 
under the Acts of 1854 and 1866. 

In Maiher v. Fraser , it was laid down by Wood, 
.-C. (afterAvards Lx>rd Hatherley), that on a mortgage 
in fee of land, the mere grant of the land was sufficient 
to pass therewith all articles annexed thereto, and that 
a subsequent enumeration in the same deed of certain 
of such articles did not rebut the inference that all 
articles so fixed passed by the mere grant of the land, 
as forming part of it; that the specific mention of such 
fixtures in the deed as included in the grant had the 
effect only of expressly granting what, in the absence 
of such specific mention, the law would -hold were 
granted by implication; and that the fixtures passing 
by the grant of the land, the Bills of Sale Act, 1854, 
had no application to the Sase. 

In the case of Re Brooke, ex parte Scott, ^ the same 
principle was held applicable to the case of a mortgage 
of leasehold premises. 

In Boyd v. ShorrocU; which was the case of a mort- 
gage by the tenants for years of a mill with trade fixtures 
annexed thereto, the mortgage deed contained a power 
to seize and sell, which was, however, limited to looms 
and machinery subsequently acquired. It was held 
that the deed did not require registration as to the fixed 
machinery. 

In the subsequent cases of Longbottom v. Berry, and 
Holland v.Hodgson,’' the principle laid down isy Wood, 
V.-C., in Mather v. Fraser, was treated as settled law 


1 (1856)' 2 K. & J. 536. 
a (1837)29-LT.0.S.314, 

8 (1867) 5 Eq 7Z 


4 (1869) 5 Q B 123 

5 (1872) 7 C P 328 
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and was followed in j;hese cases. Accordingly, it was 
held, in Longbottom Berry, that fixed washing- 
machines and, in Holland v. Hodgson, fixed looms 
passed by a mortgage of a mill as part of the freehold, 
and that the mortgage deed did not require registration. 

In Re Joyce, ex parte Barclay,^ there was a mortgage 
by sub-demise of a public-house and two cottages, 
including all tenant’s fixtures, for the residue of the 
term less the last three days. The deed contained power 
to sell the premises oi any part thereof, either together 
or in parcels,” and either for the term thereby granted 
or for the original term. It was held that on its true 
construction the deed gave no power to the mortgagee 
to sell or take possession of the fixtures separately from 
the buildings, the words together or in parcels ” being 
referable to the distinction between the public-house 
and the cottages. Consequently, the deed did not 
require registration as a bill of sale. 

In Meux v. Jacobs,^ it was held that an equitable 
mortgage by deposit of a lease with a memorandum was 
effective to pass the fixtures annexed to the premises 
to the mortgagee as against a subsequent grantee of 
a bill of sale of the fixtures and fittings, and that the 
memorandum did not require registration. 

These cases so far noticed are all consistent with the 
principle laid down in Mather v. Fraser,^ In other 
cases, n6w to be noticed, that principle was either dis- 
sented frmn and not followed, or the facts were held so 
distinguishable as to bring the cases within the Bills 
of Sale Act, 1854, as to registration. 


1 (1874) 9 Ch App. 576 


2 (1875) 7 H L. 481 


® See cmie, p, 2(X>, 
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In Waterfall v. Pcnistone,^ which was a case subse- 
quent to Mather v. Fraser/ the Court held that the 
principle of Mather w Fraser did not apply where it 
was clear that the parties intended to treat the fixtures as 
chattels. In that case the freehold of a mill was mort- 
gaged by J. to M., and for further security, J. after- 
wards assigned to M. certain machinery then upon the 
premises. By indenture of September 14th, 1853, J. 
assigned to the defendant, subject to the mortgage, the 
equity of redemption of the mill and all the machinery 
included on the assignment to M., and also certain other 
machinery that had been subsequently erected and fixed 
in the mill. By another indenture of August 14th, 1854, 
J, sold and assigned to the defendant, to secure a further 
advance of £500, certain machinery then on the pre- 
mises, and set forth in a schedule to the deed, and which 
did not include any of the machinery assigned by the 
deed of September l4th, 1853, and also further charged 
with the £500 the equity of redemption in the premises 
before charged to the defendant. It was held that the 
deed of August 14th, 1854, was a bill of sale, as it 
created a primary charge on the added machinery dis- 
tinct from the land, and afterwards created a separate 
secondary charge on the equity of redemption in the 
land and the other machinery. In other words, the deed 
treated the added machinery as personal chattels” 
which the mortgagor had a right to sell apart from the 
land. The deed not having been registered as a bill of 
sale, was, therefore, inoperative. 

In Begbie v. Fenwick/ a mortgage deed •'Con tamed 
two operative parts or testatums. By the first, leasehold 
premises were demised to the mortgagees for the residue 


1 {1856) 6 E & B 876 


2 Aniet p 206 


s (1871) 8 Ch App. 1075n 
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of the term, except th^e last ten days ; by the second, the 
mortgagor assigned all the steam-engines, boilers, 
machinery, plant, and fixtures, &c., then or thereafter 
fixed, placed, or being in, upon, or about the premises, 
and not being of the nature of landlord’s fixtures.” It 
was held that as the fixtures were the subject of one 
contract and the leasehold property the subject of 
another, the assignment of the fixtures required regis- 
tration as a bill of sale. In this case Malins, V.-C., 
dissented from the principle laid down in Mather w 
Fraser»^ 

In the case of Hawtry v. Biitlhf also, the mortgage 
deed contained two* testatuvis. By the first, leasehold 
premises were demised to the mortgagees for the residue 
of the term except the last two days; by the second, 
the mortgagor assigned all and singular the fixed 
and movable machinery, plant, fixtures, implements, 
utensils, and effects now of hereafter to be fixed to or 
placed or used in or about ” the demised premises. It 
was held that as the deed conveyed an absolute property 
in the fixtures, it was an assignment of personal chattels 
within the Act of 1854 and required registration. This 
case thus followed Begbie v. Fenwick,^ in doubting the 
correctness of the decision in Mather v. Fraser.^ 

In Ex parte Daglish, re Wilde, ^ there was a mortgage 
by sub-demise of a cotton-mill and all the steam-engines, 
mill-gear, and fixed and movable machinery, to the 
mortgagee, to hold as to the mill and such machinery 
as was of the nature of fixtures, for the residue of the 
term except the last two days, and as to the movable 
machinery and other articles absolutely. There was 
thus no absolute assignment of the fixtures, but the 
deed contained a power of sale by the mortgagee of the 

1 See ante, p 206 ^ ( 1373 ) 3 Q B 290. » Ante, p 208 ^ Ante, p. 206 

S (1873) 8 Ch. App 1072. 


14 
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mill and machinery, and as to the machinery fixed and 
movable either with the mill or separately. It was held 
that as the deed gave power, as security for a debt, to 
seize and sell the fixtures as distinct property, it 
required registration as a bill of sale under the Act of 
1854. In this case again the Lords Justices dissented 
from the principle laid down in Mather v. Fraser.^ 

In Re Eslichj ex 'parte Alexander/ the lessee of land 
had erected thereon a steam sawmill, machinery, fix- 
tures, and things connected therewith, which, by the 
terms of his lease, he was entitled to remove. By a mort- 
gage deed he assigned the land, together with the steam 
sawmills and buildings thereon, and the steam-engines, 
boilers, fixed and movable machinery, plant, imple- 
ments, and utensils, &c., to hold the hereditaments and 
such of the machinery, plant, &c., as were in the nature 
of landlord’s fixtures to the mortgagee for the residue 
of the term, and as to suchp of the machinery and pre- 
mises as were in the nature of tenant’s or trade fixtures 
to the mortgagee absolutely. The deed also contained 
a power to sell the premises or any part or parts thereof, 
either together or in parcels. It was held, by Bacon, 
C.J-, that the effect of the deed was to authorise the 
mortgagee to sever the trade fixtures from the premises, 
and to deal with them separately; and that the deed 
was void for non-registration as to trade fixtures as 
against the trustee in the liquidation of the mortgagor. 

The assignment,” said the learned Judge, comprises 
all the property, but the habendum declares that the 
mortgagee shall hold the two classes of property with 
perfectly different rights. . . . The language of the 

power of sale makes the intention of the parties still 
more distinct.” 


1 Anie, p 206 


2 (1876) 4 Ch. 0. 503- 
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In the case of Re jrretho‘wa7i,^ the lease of a ship- 
building yard and the trade fixtures therein were 
assigned to a shipbuilder to hold as to the leasehold 
premises for the residue of the term, and as to the trade 
fixtures absolutely. He deposited the lease and the 
assignment with his bankers as security for advances, 
but no memorandum of charge was executed. It was 
held, by Bacon, C.J., that the bankers had no title to 
the trade fixtures, as against the trustee in the liquida- 
tion of the mortgagor; and that m order to perfect the 
title of the bankers, there ought to have been a registered 
assignment of the fixtures to them. 

In Ex parte Brown, re Reed,“ a case of a mortgage 
of leasehold premises, the mortgagor had assigned and 
demised : (1) premises comprised in a lease; (2) premis^^s 
comprised in an underlease; (3) the goodwill of his 
business; (4) ‘"all the steafti-engines, machinery, and 
other tenant’s fixtures, fittings, decorations, plants, 
furniture, chattels, and other trade effects.” By the 
habendum the leaseholds were to pass for the residue 
of the term (except certain days), and the goodwill 
absolutely ; but there was no habendum as to the pre- 
mises lastly assigned. The mortgage contained a 
power to sell “ the said premises hereinbefore expressed 
to be hereby assigned and demised respectively, or any 
part or parts thereof, either together or in parcels.” 
The Court of Appeal held that the deed was void for 
non-registration/ apparently on the ground that, though 
there we^e not two testatums, there was a separate 
assignment, and the question did not depend on the 
language of the power of sale. 


1 (1H77) 5 Ch P. 559 


2 (1878) 9 Ch. D. 389. 
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In Paine v. Matthews,^ a moi:tgage, dated in 1874, 
assigned certain paper mills^ and other premises com- 
prised in a lease for the residue of the term. By a 
separate operative part the mortgagor granted, sold, 
assigned, and set over to the mortgagees all and all 
manner of mill-gear, millwright work, plant of mill- 
wright’s shop, fixed and movable machinery and plant 
then being or which at any time thereafter during the 
subsistence of the security should be in and about the 
said mills, buildings, lands, and premises.” There 
was a power to sell ‘‘ the said dwelling-house, mills, 
cottages, and buildings, machinery, plant, and fixtures, 
and other the premises thereby assured, or any part 
thereof, either together or in parcels.” This was held 
to be void for non-registration against a trustee under 
a deed executed by the mortgagor for the benefit of his 
creditors. 

In Johns v. Ware,^ thar mortgage was a mortgage 
of freehold premises, together with the trade fixtures 
thereon. The deed contained an express power to sell 
any of the trade fixtures separate!)^ from the land. It 
was therefore held that the deed, not having been 
registered, was void as to the trade fixtures. 

Meaning of Separate Assignment : The distinctions 
drawn in the cases we have noticed, as to what consti- 
tutes a separate assignment of fixtures, are no longer 
of importance as regards fixtures other than trade 
machinery by reason of the rule of construction con- 
tained in Sect. 7 of the Act of 1878.^ 

By this section it is provided that fixtures are not 
to be deemed to be separately assigned or charged by 
reason only that power is given to sever them from the 
land or buildings to which they are annexed, without 


1 (1885) 53 L T. 872. 


2 (1899) 1 Ch 359. 
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otherwise taking- pos^ssion of, or dealing with, such 
land or buildings, if by the same instrument any free- 
hold or leasehold interest in the land or buildings to 
which such fixtures are annexed is also conveyed or 
assigned to the same person or persons. 

This rule of construction thus disposes of the conflict 
between the decisions in Mather v. Fraser, Lo7igbottom 
V. Berry, and Holland v. Hodgson, on the one hand, 
and Begbie v. Fenwick, Hawtry v. Bullin, and Ex parte 
Daglish on the other hand, and in effect establishes and 
confirms the principle laid down by Vice-Chancellor 
Wood in Mather v, Fraser. 

By the same section it is enacted that this rule of 
construction is to be applied to deeds or instruments, 
including fixtures, executed before, as well as after, the 
commencement of the Act/ 

It is immaterial that other articles are assigned with 

• ^ 

the fixtures if in fact the fixtures are assigned or charged 
apart from the land or building to which they are 
annexed/ 

Trade Machinery : By Sect. 5 of the Act of 18T8, 

trade machinery ” is defined to be machinery used in 
or attached to any factory or workshop, exclusive of : 
(a) the fixed motive-^powers, such as the water-wheels 
and steam-engines, and the steam-boilers, donkey- 
engines, and other fixed appurtenances of the said 
motive-powers; (fe) the fixed power machinery, such as 
the shafts, wheels^ drums, and their fixed appurtenances, 
which transmit the action of the motive-powers to the 
other machinery, fixed and loose ; and (c) the pipes for 
steam, gas, and water in the factory or workshop/ 


1 I.e. the 1st of January, 1^79. 

S Roberts v. Roheris (1884) 13 O.B D. 794 
S Bills of Sale Act. 1878, sect. 5. 
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For the purposes of the Bill^ of Sale Acts, trade 
machinery, as thus defined, to be deemed to be per- 
sonal chattels, and any mode of disposition of trade 
machinery by the owner thereof which would be a bill 
of sale as to any other personal chattels is to be deemed 
to be a bill of sale within the meaning of the Act/ i.e., 
for the purpose of registration." The definition of trade 
machinery has relation, of course, to fixed machinery, 
loose machinery being personal chattels apart from 
the Acts. 

The exclusion of '‘fixed motive-powers,” “fixed 
power machinery,” and “ steam, gas, and water pipes ” 
may have been due to the fact that it is customary 
for these fixtures to belong to the landlord and to be 
demised with the mill to the tenant who supplies “ trade 
machinery ” for his own purposes. 

In Tophain v. Greenside jSloBcd Firebrick Company,^ 
it was said by North, J., that the “ excluded articles of 
machinery ” are not within the Bills of Sale Acts for 
any purpose whatsoever; and that “any document, 
whatever it may be, which assigns them is not an assur- 
ance of personal chattels within the meaning of the 
Acts.” The same view appears to have been taken by 
the Court of Appeal in Ex parte Byrne, re Burdette In 
that case a bill of sale comprised a number of chattels 
used by the grantor in his business as a printer, and 
also a gas-engine, with shafting, belts, and gas fittings 
and piping. The deed was admitted to be void in 
respect of “personal chattels” because it was not in 
the statutory form. It was also admitted th^t the gas- 
engine and shafting, &c., were “ trade machinery ” of 
that kind which, by Sect. 5 of the Act of 1878, is 


1 Bills of Sale Act, 1878. sect, 5. 

^ See Green v. Marsh (1892) 2 Q,B. 330, 


8 (1887) 37 Ch. D 281. 
4 (1888) 20 Q B.D 310. 
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excluded from the dtfinition of personal chattels con- 
tained in Sect. 4 of the Act; and the Court of Appeal 
heldj therefore, that the deed, though void as to the 
personal chattels, remained valid as to the gas-engine, 
shafting, &c. 

In In re London and Lancashire Paper Mills Com- 
pany,'' a limited company having bought from a bank 
(the mortgagees in possession) certain paper mills, 
including plant, machinery, and fixtures, gave an 
equitable mortgage to the bank, to secure the balance 
of the purchase price. The agreement, which was dated 
in 1886, authorised the bank, in case of default, '' to 
re-enter and take possession of the premises and of 
everything which should have been built, erected, or 
placed thereon, and which would not require registration 
within the meaning of the Bills of Sale Act, 1818.” 
On the construction of this agreement, North, J., held 
that it was not intended fib give a security upon any 
property as to which registration would be required 
under the Act; that, consequently, trade machinery ” 
was not comprised in it, and the liquidators of the com- 
pany were entitled to such machinery as against the 
bank. 

After the Acts of 1878 and 1882, in Re Yates,^ the 
owner of a building used for his business in which was 
trade machinery had, in 1886, mortgaged it in fee 
by deed without any special reference to fixtures or 
machinery, but it was agreed expressly by the mortgage 
deed that the powers of Sect. 19 of the Conveyancing 
Act, 188^, should be exercisable without notice. It was 
argued that the section gave power to sell part separately 
from the whole, and that this made the deed void as to 
the trade machinery, it being unregistered. The Court 


1 mm) 38 ch, n 112 . 


2 mm) 58 L T, 798. 
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of Appeal held that the statutorji- power contained in 
Sect. 19 of the Conreyancing* Act, 1881, would not 
authorise a sale of the fixtures apart from the land, and 
that the deed passed the trade machinery to the mort- 
gagee only by virtue of its being affixed to the freehold. 
Bowen, L.J,, said: Then comes Sect 5, which intro- 
duces the real difficulty as to trade machinery, because 
it enacts that trade machinery is to be deemed that 
W'hich it is not . . . personal chattels. ... I 

think the words in Sect. 5 as to a disposition of trade 
machinery were intended only to exclude from the Act 
such dispositions as, if they related to ordinary personal 
chattels, would not be within the Act. . . . Assuming 
then, that, for the purposes of the Act, trade machinery 
is personal chattels to all intents and purposes, we still 
have to come back to Sect. 4 and find out whether this 
is an assurance of trade machinery in the sense in which 
the term assurance is used ^s to personal chattels. It 
cannot be treated as such an assurance, for it does not 
seem to give the mortgagee any right to the trade 
machinery apart from the land. The trade machinery 
simply follows the land as the shadow follows the 
substance.’’^ 

In Ex parte Lusty, ^ in 1888, the bankrupt had 
deposited with the plaintiff the deeds of title relating to 
leaseholds, which included fixed trade machinery, by 
way of mortgage, with a memorandum agreeing to give 
a legal mortgage but not specifically mentioning the fix- 
tures. In 1888 a receiving order was made against him. 
It was held by Cave, J., that the official rece^iver was 
not entitled to the trade machinery as against the mort- 
gagee. He said : In the case of Re Yates, the Court 


1 See also Re Rogerstone Brtok, Coy (1919) 1 Ch 110, 

2 (1889) 60 L T. 150 
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of Appeal came to Ike conclusion that the assignment 
of trade machinery there struck at, must be an express 
assignment, and that an assignment of something else, 
which, by virtue of the law, carries with it trade 
machinery, does not fall within the Bills of Sale Act, 
1878.’’ 

In Small \\ National Provincial Bank of England,^ 
Stirling, J., held that a mortgage of land with fixed 
machinery specially mentioned and with special cove- 
nants was void as respects the machinery for want of 
registration, but in the later case of Re Brooke, “ Keke- 
wich, J , held that the principle of Rc Yates , that a 
conveyance of land passes fixed trade machinery not 
expressly mentioned and is not a bill of sale, applies 
equally where the convej^ance expressly mentions the 
fixed trade machinery by reference to a schedule or 
otherwise. 

From the foregoing cases it would appear that, by 
the Act of 1878, the distinction taken by the earlier cases 
that an assignment of fixtures must be registered if made 
by separate testatum, or with a separate habendum, or 
with a power of sale separately, is abolished so far as 
regards all fixtures except ‘‘ trade machinery,” provided 
such fixtures are assigned by the same deed with the 
land to which they are attached, whether with a separate 
testatum, or separate habendum, or separate power of 
sale or not; but that the Acts leave trade machinery ” 
in the'*s^me position as all fixtures stood in before the 
Act of 1878, except that if they were assigned in such a 
manner as to require registration as a bill of sale, and 
the assignment be not in the form and registered in the 
way prescribed by the Act of 1882, the assignment is 


1 (1894) I Ch 686. 


2 (1894) a Ch, 600 


p 215. 
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EFFECT OF ATTORXHENT CLAUSE. 


void as against all persons and not valid even as against 
the grantor, as would have b^en the case under the old 
law. 

r 

This appears to be the effect of Sect. 9 of the Act of 
1882d On this section it has been contended that it 
would invalidate the whole of any deed if any part was 
a bill of sale unregistered; and in Davis v. Rees,^ this 
was held to apply to the covenant for payment in a bill 
of sale by assignment to the mortgagee of chattels ; but 
in Re Biirdett,^ it was held that a deed, void under the 
Act of 1882, Sect. 9, as to chattels, is valid as to other 
property comprised in it if it be possible to sever the 
security upon the chattels from that upon the other 
property. 

Effect of Attornment .Clause : Sect. 6 of the Act 
of 18T8 makes an attornment clause giving a power of 
distress operate as a bill of^sale as to personal chattels 
which could be seized or taken under the power of 
distress, subject to a proviso that this shall not 
extend to any mortgage of an estate or interest in 
land which the mortgagee, ‘being in possession, shall 
have demised to the mortgagor as his tenant at a fair 
and reasonable rent. 

In Hall V. Comfort,^ this was treated as saving the 
ordinary attornment clause, and it has been said that, 
during the argument in that case, Lord Coleridge men- 
tioned that the clause was to his knowledge inserted 
for this purpose. But it was afterwards held that such 
a clause was not within the proviso of Sect. 6 of the 
Act of 1878, and was void, under Sect. 8 of the Act of 
1882, for want of registration."' In Mumford v. Collier/ 


^ See aniCf p. 204. 

2 (3886) 17 Q B.D. 408. 
s (1888) Q B.D. 330. 


^ {3886)18 Q.BD 11, 

® Green v. Marsh (1892) 2 Q.B. 330 
« (1890) 25 Q.B.D. 281. 
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it was held that the Attornment clause was only invali- 
dated as regards personal chattels, and if none were 
taken it still remained valid as creating the relation of 
landlord and tenant, and accordingly enabled the mort- 
gagee to recover possession under the Rules of the 
Supreme Court, Order III., r. G, or Order XIV., r. 1. 

Substituted Fixtures : If fixtures are separately 
assigned or charged by a bill of sale by way of security 
in substitution for like fixtures which are specifically 
described in the schedule thereto, such bill of sale is 
excepted from the provisions of the Act of 1882 with 
regard to specific description m the schedule and true 
ownership. The bill of sale will, therefore, be valid 
against third parties, as well as against the grantor, 
although the substituted fixtures were not specifically 
described in the schedule, and although the grantor was 
not the true owner of such substituted fixtures at the 
time of the execution of the bill of sale, provided that 
the bill of sale is in accordance with the form prescribed 
by the schedule.^ 

Substituted Trade Machinery : If trade machinery 
becomes subject to a bill of sale in substitution for like 
trade machinery which is specifically described in the 
schedule thereto, such bill of sale is excepted from the 
proviso of the Act of 1882 with regard to specific descrip- 
tion in the schedule and true ownership, to the same 
ejxtent as in the case of plant and fixtures.^ 

Powers of the Grantee : In the case of an absolute 
transfer fixtures, not only the property in the articles, 
but also the right of possession, passes to the grantor 
on the execution of the deed; but in the case of a bill of 


J Bills of Sale Act <1878) Amendment Act, 1882, sects. 4, 5, 6, 9 
® Bills of Sale Act <1878) Amendment Act. 1882. sect 6 
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grantee’s powers. 


sale given by way of security for the payment of money, 
the personal chattels thereby-- assigned are not to be 
seized or taken possession of by the grantor for any 
other than the causes specified m the Act of 1882, sect. 7, 
namely : (1) default in payment of the money secured 
at the time provided for payment, or in the performance 
of any covenant or agreement contained in the bill of 
sale, and necessary for maintaining the security; (2) 
bankruptcy of the grantor, or a distress for rent, rates, 
or taxes; (3) fraudulent removal of the chattels; (4) non- 
production, without reasonable excuse on demand in 
writing, of the last receipts for rent, rates, and taxes^ ; 
(5) an execution under a judgment against the grantor. 
The chattels must remain on the premises after seizure 
for five clear days before they are removed or sold%- 
within which time the court is empowered to interfere 
to restrain the removal or sale on sufficient cause being 
shown. ^ A power of seizure'*'in breach of this provision 
will make the whole bill of sale void."^ 

Summary as to Registration : The effect of the fore- 
going provisions of the Bills of Sale Act as to registra- 
tion may shortly be summarised as follows : 

a. A bill of sale of any fixtures neither falling within 
nor expressly excluded from the definition of trade 
machinery,” contained in the Act of 1878, where 
an interest in the land or building to which they 
are annexed, passes to the purchaser by the same 
instrument, should be registered. - 

h. A bill of sale of fixed trade machinery falling within 
the above definition of the Act, whether assigned 
together with or separately from any interest in the 


Ex. parie Wickem (1898) 1 Q.B 543 
2 Bills of Sale Act, 1882, sect. 13. 


® Xhid„ sect 7 
^ sect. 9. 
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factory or worktop to which it is attached, should 
be registered. If, however, the fixed trade machinery 
is assigned together with any interest in the factory 
or workshop* to which it is attached and there is no 
power to the mortgagee to deal with the trade 
machinery separately from the land, the assignment 
need not be registered.^ 

c. An instrument conveying or assigning any interest 
in land or buddings without mention of fixtures, 
but by which fixtures, not being trade machinery/* 
pass to the grantor or assignee, need not be regis- 
tered. 

d. An instrument conveying or assigning an interest 
in land or buildings, and also expressing to operate 
as an assignment to the same person of the fixtures 
attached thereto, notwithstanding that the fixtures 
are assigned by a separate testatum, or habendum, 
or that power is given to the assignee to sever the 
fixtures without taking possession of, or otherwise 
dealing with the land or buildings, need not be regis- 
tered. 

e. An assignment, whether separately or together with 
any interest in the factory or workshop to which 
they are attached, of fixed motive power, or fixed 
power machinery, or pipes for steam, gas and water, 
in any factory or workshop, need not be registered- 


^ See Re Yaies^ ante, p. 215 



CHAPTER XL 


TRANSFER OF FIXTURES ON BANKRUPTCY. 

Generally, it has been held that, according to the scope 
and spirit of the bankruptcy law, every beneficial interest 
which the bankrupt has, everything belonging to him 
which can pass from him to his trustee in bankruptcy, 
and which can be turned to profit, should be disposed 
of for the benefit of his creditors/ 

The property of the bankrupt divisible amongst his 
creditors comprises : (a) all such propeity as may 

belong to or be vested in the bankrupt at the commence- 
ment of the bankruptcy, or may be acquired by or 
devolve on him before his discharge ; and (b) the capacity 
to exercise and to take proceedings for exercising all 
such powers in or over or in respect of property as 
might have been exercised by the bankrupt for his own 
benefit at the commencement of his bankruptcy or before 
his discharge, except the right of nomination to a vacant 
ecclesiastical benefice; and (c) all goods being, at the 
commencement of the bankruptcy, in the possession, 
order, or disposition of the bankrupt, in his trade or 
business, by the consent and permission of the true 
owner, under such circumstances that he is the reputed 
owner thereof.”® But property held by the bankrupt on 
trust for any other person ; and the tools (if arsy) of his 
trade and the necessary wearing apparel and bedding 


1 See Smtih v Co^n (1795) 2 H B1 444, 461 . Gtbson v CarrutJters (1841) 8 M & W 
321, 333. 

2 Bankruptcy Act, 1914 (4 & 5 Geo 5. c 59), sect 38 



INTERESTS DETERMINABLE OX BANKRUPTCY. 


223 


of himself, his wife ^nd children, to a value mclusive 
of tools and apparel and bedding, not exceeding £20 
on the whole, are not included.^ 

It should be observed that an interest in property 
determinable and passing away to another person on the 
bankruptcy of the possessor does not become divisible 
among the bankrupt’s creditors, if the person creating 
the interest is someone other than the bankrupt. Thus, 
where there is a proviso in a lease of land that the lease 
should be forfeited on the lessee’s bankruptcy, no interest 
in the demised premises is divisible among the lessee’s 
creditors on his bankruptcy f so that unless there is a 
special contract relating to the fixtures removable by the 
tenant, which aie on the premises, the tenant’s light 
to remove the fixtures is gone when the term is 
ended by forfeiture on his bankruptcy, and the trustee 
cannot claim them.® If, however, there is a special con- 
tract relating to fixtures removable by the tenant, the 
trustee is entitled to have a reasonable lime in which to 
remove them/ 

Thus, where a colliery with machinery and implements 
for working it, was leased for years, with a proviso for 
re-entry on non-payment of rent, and a covenant by the 
lessee, at the determination of the demise, to deliver up 
the machinery and implements, conformably to an in- 
ventory annexed to the lease, of which a revaluation was 
to be made three months before the expiration of the 
demise, and the Jandlord recovered judgment in eject- 
ment for a forfeiture for non-payment of the rent but 
did not e^i^fecute the writ of possession until the following 


1 Bankruptcy Act, 1914 (4 & 5 Geo. 5 c 59), sect 38. 

2 Roe V GalUers (1787) 2 T.R 133 ; Rc Ashby, Ex i>arie Wreford (1892) 1 Q B, 872 
S Pugh V. Ariott (1869) 8 Eq 6Z6 . but see In re Qlasdtr Mtnes (1904) 1 Ch. 819 

4 Sfamfield v. Ma^^or of Portsmouth (1858) 4 C.B-N.S. 120 
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8th November, and the tenant committed an act of 

C' 

bankruptcy the next day ; it was held that the landlord 
was entitled to take possession of all the machinery and 
implements (some of which had be^i brought on the 
premises by the tenant during the term), although no 
previous valuation had been made/ A steam-engine, 
erected for the purpose of working a colliery, to be used 
by the lessee of such colliery during his term, but to be 
held as the property of the landlord, subject to such use, 
was held not to pass to the assignees of the tenant on 
his bankruptcy/ 

The property of the bankrupt passes to his trustee in 
bankruptcy in the same plight and condition in which it 
was in the bankrupt's hands, and is subject to all the 
equities and liabilities which afifected it in the bankrupt's 
hands, and to all dispositions and rights which have 
been validly made and assigned by the bankrupt at the 
commencement of the bankruptcy. Thus, if any part' of 
the property has been mortgaged, the equity of redemp- 
tion is all that passes to the trustee in bankruptcy, and 
the property is subject to the rights of the mortgagee to 
take possession even after the bankruptcy and to exer- 
cise all the other rights of a mortgagee. The mortgagee 
will therefore be entitled as against the trustee to the 
fixtures on the mortgaged premises.® Thus, fixtures 
which are removable as between landlord and tenant, 
part of which were erected before a mortgage and part 
after\vards, pass to the mortgagee and not to* the 

1 Siorer v Hunier (1824) 3 B & C. 368 , and see Clark v Crownshaw (1832) 3 B & 
Ad ^ , Horn v Baker (1808) 9 East 215 . Fatrburn v Basiwood (184^^ 6 M & W.679. 

2 Coombs V. Beaumont (1833) 5 B, & Ad. 72. 

S See Mather v Fraser (1856) 2 K. & J 536, Boyd v Shorrock (1867)5 Eq. 72; 
B?c parte Astbury^ re Rtchards (1869) 4 Ch App 630 ; Longboiiom v. Berry (1869) 5 
Q B 123 ; Holland v, Hodgson (1872) 7 C P. 328 , Hobson v. Gorringe (1897) 1 CIi. 182 ; 
Reynolds v. AsMiy (1902) 1 KB 87, Monti v. Barnes (1901) 1 KB. 205; Elhs v 
Glover (ISKB) 1 K.B 388 ; Crossley v. Lee (1908) 1 K.B. 86 
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assignees of the bankmpt-mortgagor and where copper 
roller manufacturers? seized in fee of a mill and land, 
erected thereon steam-engines? machinery. &Cm for the 
purposes of their trade and then mortgaged in fee the 
mill and land? with all fixtures, &c., and afterwards 
became bankrupt, the mortgagees were held entitled to 
ail the machinery, &c., annexed to the freehold, and it 
was held that the mortgage deed did not require to be 
registered as a Bill of Sale under the Bills of Sale Act, 
1854 / 

Fixtures, since they constitute part of the freehold, are 
not to be considered as goods and chattels in the order 
and disposition of the bankrupt at the commencement of 
his bankruptcy; but things which are attached to the 
premises only in the slightest possible degree and only 
for their more convenient use as chattels are not fixtures, 
and Will be treated as in the order and disposition" of 
the owner on his bankruptcji.^ 

Thus, stills annexed to the freehold and leased with a 
distillery for a term f coppers and other utensils of trade 
in a brew-house;® fixed maoJiineiy and implements in a 
mill and forge a steam-engine fixed in a colliery f trade 
and domestic fixtures in a public-house and other pre- 
mises,® have all been held not to be goods and chattels 
in the order and disposition of the bankrupt/® 


1 Ex parte Re%naJ (1841) 2 Mont D & D 443 ; Fletcher v Mamting (1844) 1 C. K 
350 . Ex parte Cou'ell (1848) 17 L J Bk. 16 

Mather V, Fraser (1856) 2 K 8c J 536, Boyd v Shorrock (1867) 5 Eq 72,80; and 
see ante, p. 206. 

® See Whit,nore v. Bmpson (1856) 23 Beav. 313 , and infra. 

4 Harwich v Symo$td (1915) 84 L J. K.B, 1083 
s Horn V, Bc^er (1808) 9 East. 215. 

6 Ryall v. Ralle (1749) 1 Atk 165 

’> Clerk V Crownshaw (1832) 3 B &. Ad 804. 

® Coombi, V. Beaumont (1833) 5 B. & Ad 72. 

^ Bx parts Barclay, re Gawan (1856) 5 De G. M. & G. 403 

W See Hallen v. Runder (1834) 1 C. M. & R 266; Minsball v. Lloyd iim) 2 M. & W. 
459. Htichman V.. Walton (1888) 4 M.bcW 414, Ex parte Willoughby D*Eresby 
(1881) 29 W R. 527 . Trappes v Harter (1833) 2 C & M. 153. 


15 
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DISCLAIMER OF LEASE BY TRUSTEE* 


The fact that a bankrupt has Tnortgaged the land to 
one person and the fixtures ^separately to another, does 
not effect a constructive severance so as to make the 
fixtures goods and chattels in the order and disposition 
of the bankrupt/ 

But though the trustee in bankruptcy may not claim 
fixtures as goods and chattels in the order and disposi- 
tion of the bankrupt, he may, in the case of the 
bankruptcy of a tenant for years, lay claim to them on 
the ground of his succeeding to the bankrupt’s interest 
in the term/ provided, as has already been pointed out,® 
the term has not come to an end on the act of bankruptcy 
by the tenant; for the property divisible amongst the 
bankrupt’s creditors comprises the capacity to exercise 
powers in respect of property which might have been 
exercised by the bankrupt for his own benefit/ 

Under the Bankruptcy 4ct, 1869,® it was decided that 
if the trustee in bankruptcy of a lease disclaimed the 
lease under Sect. 23 of that Act, he could not afterwards 
exercise the right which he would otherwise have had to 
sever the fixtures ; for that section provided that in case 
of such disclaimer, the lease should be deemed to have 
been surrendered from the date of the order of adjudica- 
tion in bankruptcy, and it was held that the effect of 
this provision was to place the trustee in the position 
of never having had any estate at all/ And the fact that 
the trustee had actually sold or severed the fixtures before 
disclaimer of the lease did not put him in any better 


1 Whtimore v Bmpson (1856) 23 Bear 313 ^ 

2 See Ex parie Barclay^ re Gaxvan (1856) 5 De G. M & G 403 , Gibson \ Hammer- 
smtih Rly Coy. (1862) 32 L J. Ch 337. 341. 

See ante, pp. 139, 140 
4 See ante, p 222 
s 32 & 33 Vict . c 71. 

6 Ex parte Stephens, re Lavies (1877) 8 Ch, D 127. 
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position, so that in ca^ of sale he was liable to pay over 
the proceeds to the lessor.^ The disclaimer of the trustee 
put an end, not merelj" to the term, but to the lease 
itself; so that neither the landlord nor the tenant* could 
^'lairn the benefit of its provisions.^ This construction 
was considered to be unduly prejudicial to the rights of 
creditors, and an alteration was accordingly effected by 
Sect. 55 of the Bankruptcy Act, 1883,® which has now 
been repealed and re-enacted by Sect. 54 of the Bank- 
ruptcy Act, 1914.^ 

The first clause of Sect. 54 of the Bankruptcy Act, 
1914, confers upon the trustee substantially the same 
right of disclaimer of onerous propert}^ which he enjoyed 
under the Act of 1869, with the exception that such right 
must in general be exercised witliin twelve months after 
the first appointment of a trustee. The same section 
contains the following prowsions: — 

(2) The disclaimer shall operate to determine, 
as from the date of disclaimer, the rights, 
interests, and liabilitie"b of the bankrupt and his 
property in or in respect of the property dis- 
claimed, and shall also discharge the trustee from 
all personal liability in respect of the property dis- 
claimed as from the date when the property vested 
in him. but shall not, except so far as is necessary 
for the purpose of releasing the bankrupt and his 
property and the trustee from liability, affect the 
rights or liabilities of any other person/* 

m I 

^ Bx piirie Brooks re Roberis (1878) 10 Ch D 100. 

s See Satni v PiUey (1875) 10 Ex, 141 ; Ex parte Brooks utpm , E% parte Ghggi re 
Latham (1881) 19 Ch. D. 7 ; Ex Parte Alien, re Fassell (1882) 20 Ch D. 341 , Ex parte 
Mart-Dyke, re Morrish (1883) 22 Ch D. 410 

^ 46 & 47 Vict., c 52. 

^ 4 Si, 5 Geo 5, c, 59 
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trustee’s rights. 


(3) "'A trustee shall not he entitled to disclaim a 
lease without the leave pi the Court, except in any 
cases which may be prescribed by general rules, and 
the Court may, before or on granting such leave, 
require such notice to be given to persons interested, 
and impose such terms as a condition of granting 
leave, and make such orders with respect to fixtures, 
tenant’s improvements, and other matters arising out 
of the tenancy, as the Court thinks just.” 

Under these provisions it is clear that the trustee will 
be entitled to sever the tenant’s fixtures, and subsequently 
to disclaim the lease. The usual order made by the 
Court under clause 3 set out above is to the effect that, 
as regards such fixtures as the tenant is entitled to 
remove, the landlord shall either take them over at a 
valuation or that the trustee shall have a reasonable lime 
before disclaimer in whicn to sever and remove the 
fixtures.^ 

Independently of the construction put upon the words 
goods and chattels ” in the Bankruptcy Acts, as 
noticed above, it is well established that property 
annexed to the freehold is not within the intent of the 
statutes, because the possession of such property does 
not create visible ownership in the bankrupt so as to 
procure him unmerited credit. Possession of property 
of this description differs from possession of personal 
goods; for the possession of and power of disposition 
over goods are the only evidence of ownership to which 
a creditor can look- It is scarcely possible to suppose 
that credit is ever really given upon the possession of 


1 Re Moser U881) 13 Q B D 738. 
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fixtures as distinguished from the premises to which 
they are annexed.* The doctrine of reputed ownership, 
therefore, does not attach to property' annexed to the 
freehold.® 


5 Bx parte Barclay^ re Gaipan (1856) 5 De G. M & G 411. 

2 See Steward v. Lombe (1820) 1 Brod. Q.B. 511 » Boydell v. Sl^Mtchciel (1834) 1 C» 
M. & R. 179 ; and see Storer v. Hunter (1824) 3 B. & C. 368; Ex parte Sptcer (1837) 2 
Dea, 335 , Ex parte Reynal (1841) Z Mont. D. & D. 443* 



CHAPTER XII. 


DISTRESS AND EXECUTION IN RESPECT OF 
FIXTURES. 

Section 1 — Exemption of Fixtures from Distress. 

t 

It is well established that fixtures, whether actually or 
constructively annexed to the freehold," and whether 
irremovable or removable by the tenant, cannot be taken 
under a distress, whether for rent, services, fines, or 
duties, etc. Whether the fixtures were already annexed 
to the freehold on the grant of a lease or were annexed 
during the term,® is immaterial. Fixtures are thus more 
favoured in this respect tfian those other articles used 
for the purposes of trade or agriculture which are not 
fixtures, for such articles are liable to be taken when 
there are no other sufficient goods and chattels to be 
found, and so are only conditionally privileged, whereas 
fixtures are absolutely privileged from distress.® 

The reasons for this exemption of fixtures from distress 
have been stated thus : “ A distress . . . was anciently 
no more than a pledge in the hands of the lord, to compel 
the tenant to pay the service, or perform the duty, for 
which it was taken ; and, therefore, at common law could 
not be sold, but like all other pawns or pledges was- to 
be restored to the owner when the service on duty was 
performed. The nature then of contracting by pawns 


^ See posit P 232* 

^ See Lord Darcy v Askwtih, Hob 234 ; Hoby v. Roebucks 7 Taunt. 157 
® See Simpson v Hartopp^ 1 Sm L C 437 . Gorton v. Falkner, 4 T.R 569 ; Fenton 
V. Logan, 9 Bmg. 676 , but see as to distress for rates, Post, p 236. 
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or pledges being* that^upon payment of the money for 
security whereof they were given, the pawn or pledge 
ought to be restored to the owner in the same plight and 
toiidition it was delivered/’ Whatever is part of 
the freehold cannot be severed from it without detriment 
to the thing itself in the removal ; and consequently that 
cannot be a pledge that cannot be i*estored tn statu quo 
to the owner. Besides, what is fixed to the freehold is 
part of the thing demised; but the nature of the distress 
is not to remove part of the thing itself for the rent, but 
only the indiicta et illata (z.c., things brought and placed) 
upon the soil or house. 

The passages contained in the preceding paragraph 
have been cited with approval in modern decisions as 
correctly stating the law/ 

The exemption of fixtures from distress is stated by 
some writers to have been made in every instance upon 
one or more of three grounds : (a) Because they are not 
peisonal chattels but part of the thing demised'**; 
{b) because they cannot be taken away without doing 
damage to the freehold/ and are therefore privileged 
for the sake of the place**; and (c) because the thing's 
themselves would be inijured by the severance and 
removal and consequently could not be restored in statu 
quo.^ 

Accordingly, the doors and windows of a house, 
hanging only upon hooks, and which are movable, are 
not distrainable ; and so of the keys of a house.** Similarly 


^ Gilbert on Distress (4th ed ) p. 31 ; and see Stmpson v. Hariopp, 1 Sm, LC 514 , 
Piti V. ShewM B & Aid 206 

See HeUawell v. Eastwood^ 6Exch. 311 ; Turner v. Camjraii, 5 Q B 312 
Gilbert on Distress, 39 
* Siitipaon V. Hartopp, Willes, 315 
® Gorton v. Falkner, 4 T.R 565, 567. 

6 Glib. Dist 38. 

7 Gatmileit v. King 3 C.B N.S 59, 
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of a millstone which, though notr physically connected 
to the freehold, is yet essentially part of the mill f and 
so of a movable part of a fixed machine, even though 
a duplicate exists of that part.^ And a temporary 
removal of such things for purposes of necessity is not 
sufficient to destroy the privilege, as where a millstone 
is severed and lifted out of its place for the purpose of 
picking."^ On similar principles, an anvil is accounted 
part of the forge, though it is not actually fixed by nails 
or otherwise to the shop;^ and the same has been held 
of an anvil used with a steam-hammer on the ground 
that is essentially formed part of the machine.® Other 
instances are afforded by such articles as kilns, furnaces, 
cauldrons, chimney-pieces, kitchen-ranges, grates, 
coppers, shelves fixed to the walls of a house, gas- 
fittings, etc/ 

Charters relating to the freehold are not distrainable, 
because they are not considered as chattels in law/ 

On one occasion it was argued that the rule that 
chattels annexed to the freehold were protected from dis- 
tress was not to be taken as a general rule but was to be 
understood only of things which could not be restored 
to the owner in statu quo, and, therefore, it was con- 


1 Year Book 14 Hen 8. p 25 , Pyoi v Lady Si John, Cro Jac 329 . Liford's Case, 
11 Co 50 b, BtsJwp V. BlhoU 11 Exch 119, Moody v Sieggles, 12 Ch D 261,267 , 
Wahnesley v Mtlne, 7 C B N S , 115, 138, Mather v Fraser, 2 K. & J 550, 551 , 
^Fisher v. Dixon, 12 Cl & F 312, 330, Place v. Fagg, 4 M & R. 277, Sewell v. 
Angersfein, 18 L.T 300 

2 Mather v Fraser, 2 K. & J 536, 559 , Dixon v Fisher, 5 Bell, 775, 801 , Whitehead 

V Bennett, ZJ LJ Ch 475 , Bam v. Brand, 1 App Cas 762, 764. 

3 Ex if te Asihury, 4 Ch 630, 634 “ 

^ Place V Fagg, supra , Walmesley v Milne, siiPra , and see Simpson v. 

Willes, 516, Cf Ex pie Astbury, supra ^ 

® Gilbert on Distress, 39 

® Meirop Counties, &c , Socy v Brown, 26 Beav 454, 459 , and see Gorton v 
Falkner, 4 T R 567 

7 Co. Litt 47b . Simpson v. Hariopp, supra , Niblet v Smith, 4 T,R 504 , Darby 

V Harris, 1 Q B 895 , Moore v Drinkwaier, 1 F. & F. 134 , Prov. Billpositng Co. v. 
Low Moor Iron Coy (1909) 2 K,B. 344 , Qaunileit v. King, 3 C B.N S 59 

® Glib. Dist 39. 
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tended that certain machinery put up in a factory by a 
tenant, which was fixed by bolts and screws to the floor, 
might be distrained; because it could be removed and 
replaced without sustaining any injury w^hatsoever. 
But it w^as answered that the instance of the mill-stone, 
above referred to, established a principle which admitted 
of no such exception ; for in the case of the millstone, the 
article might be taken away without actual detriment 
either to itself or the principal thing.^ And in a subse- 
quent case the strict rule of law as it was laid down by 
the earlier authorities, was adopted; for it was there 
expressly held that tenant's fixtures, viz., kitchen 
ranges, stoves, coppers and grates, were not distrainable 
for rent.^ 

The question again arose in the case of Hellawell v. 
East^'ood/^^ with reference to certain machines called 
mules " in a cotton mill, which were fixed by means 
of screws, some into the \fooden floor, some into lead 
which had been poured in a melted state into holes in 
the stone flooring. Now, although in that case the rules 
of law as to what are and what are not fixtures were 
correctly stated they have since been held** as not having 
been correctly applied to the articles m question, for the 
Court in that case held, that the mules " had not lost 
their chattel character and were therefore not fixtures and 
were distrainable, whereas later decisions show" that 
machines affixed in a similar manner to that described 
do cease to be chattels and become fixtures, and therefore 
not distrainable.^ 

1 Duck V. J^raddyU, McClel Z17 

2 Darby v Harris, 1 Q B 895. ^ 6 Exch 295, 310. 

^ Walmesley V, Mtlne, 7 C B.K S. 115. 131, Longboiiom v. Berry, 5 Q B. 123, 
Holland v, Hodgson, 7 C.P 326, 336, 337; Bheffkld Bldg Socy.v Harrison, 15 Q B.D. 
358, 361, 362 . Hobson v. Gorringe <1897), 1 Ch. 182. 191. 193 

® Longboiiom v. Berry, supra , Cross v. Barnes, 46 L J. Q.B, 479 , Chidley \ Wesi 
Ham, 32 L T. 486, Gryntes v Bomeren, 6 Bmg, 437 , Boyd v Shorrock, 5 Eq 72, 78; 
Turner v. Cameron, 5 Q.B 306, 312, 
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Since the case of '' Hella^d.^ ell Eastwood/ it has 
been held that the rails and §leepers of a railway con- 
nected with a coal-mine, were annexed to the freehold 
(the sleepers having* been embedded in ballast) and were 
therefore fixtures and not distrainable;^ and although *n 
another case the tramplates and sleepers of a railway 
which were merely laid upon the surface of the ground 
were held not to* be fixtures and theiefore distrainabley^ 
it is doubtful whether in view of later authorities this 
decision can be accepted as an authority deciding* a case 
under similar circumstances nowadays. 

In the case of '' Crossley Bros.j Ltd. v. Lee/'^ a 
tenant had hired a gas engine under a hire-purchase 
agreement. The engine was fixed by bolts and nuts to 
a concrete floor in order to keep it steady when working. 
The landlord distrained upon the premises on account of 
arrears of rent and seized the engine, and, after removing 
it from the premises, sold itr The owner of the engine 
sued the landlord for damages for the wrongful removal 
of the engine; and it was held, following the cases of 
''Hobson V. Gorringe/'^ and "Reynolds v. Ashby/*^ 
that the engine was a fixture. 

Where a landlord threatens to distrain upon fixtures 
in addition to articles upon the premises which are 
properly distrainable, the tenant’s oniy remedy is an 
injunction to restrain the landlord from carrying out the 
threatened distress, though the Court may, in its dis- 
cretion, only grant the injunction upon the terms of the 
tenant bringing the rent due into Court.®^ Otherwise, the 

1 Turner v. Cameron 5 Q B 306. 

2 Beatiforf v Bates, 3 D , F, & J 381 
s {1908). 1KB 86 

^ (1897) 1 Ch 182 

(1903)lKB 87, As to agricultural or other machinery on holdings under hire-purchase 

agreements, see sect 29 (4) of the Agric. Holdings Act, 1908, and ante, pp 124, 125 
® ShazQ r. Jersey^ 4 C, P D. 120, 359 
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tenant ihas no caus^ of action in respect of a mere 
threat of distress on fixtiyes, even though the landlord 
has gone so far as to advertise the fixtures for sale ; the 
mere threat to do a wrong is not actionable. Where, 
however, the landlord has actually committed a wrongful 
act in respect of the fixtures, as by actual seizure, then 
an action liesd 

At common law, as no distress could be levied upon 
anything that was part of the freehold, it followed that 
even fructus industriales — i.e,, crops produced by culti- 
vation of the soil and the expenditure of labour, e,g,, 
corn, hops, etc., as distinguished from fmctus naturales, 
i.e,, the natural produce of the soil, such as natural 
grasses, etc. — could not be distrained. But, by the Dis- 
tress for Rent Act, 1737,^ sect. 8, landlords are enabled 
to distrain corn, grass, hops, roots, fruits, pulse, or other 
product whatsoever growing on the demised premises for 
arrears of rent.^ The expression other product whatso- 
ever ” has received a strict construction, as including 
only produce of a similar nature to that specified in the 
Act, and accordingly it has been held that trees and 
shrubs growing in a nursery-ground are not included 
and are therefore not distrainable."^ 

It is evident from the words of the Act above referred 
to that the power of distress of growing crops extends 
only to the case of landlords or lessors distraining on 
lands demised, so that in the case of a rent-charge the 
exemption of growing crops still exists in its original 
force; dnd if a power of distress on growing crops be 
inserteddn a grant of a rent-charge in order to give the 


1 Beck V Denbtgh. 29 L J C P 273 , Clarke v. Holford (1848) 2 C & K 540. 

2 11 Geo 2, c 19 

® Glover v Coles, 1 Bing. 6, Peacock v Purvts, 2 B & B. 367 , Oxven v. Legh (1820) 
2 B. & A. 470 

4 Clarke v Gaskarih, 8 Taunt. 44, Clark v Calvert, ih%d,, 742 
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grantee the same capacity of distr^s in this respect as 
a lessor has under the above ^ct for a rent-^service, the 
power must be very specific in its terms, for it will be 
construed strictly/ 

A distress for rates is but partly analogous to distress 
for rent at common law and more nearly approaches to 
execution. Although, however, fixtures which are 
removable by a tenant may be seized in execution for the 
benefit of his judgment creditors, it does not appear to 
have been decided whether fixtures are distrainable for 
rates ; but by reason of the similarity of legal process, it 
is probable that such fixtures are not absolutely privi- 
leged in this respect. 

Section 2— Seizure of Fixtures in Execution. 

Fixtures which are removable by virtue merely of the 
law of fixtures, as distinguished from the right appen- 
dant to an estate in land,^ are liable to be taken in execu- 
tion for the benefit of a tenant’s judgment creditors.® 

The most usual method of Execution is by writ of fieri 
facias. Under this writ the goods and chattels of the 
debtor are seized and sold for the satisfaction of a judg- 
ment or order for the recovery of payment of a sum of 
money. The writ is addressed to the sheriff required to 
execute it, and commands him to seize and sell the 
judgment debtor’s goods and chattels. 

At common law, real property is nojt seizable, but 
chattels real and, as such, leasehold interests in land, 
are affected by the writ. Formerly, it W'ould apjJear that 
things annexed to the freehold could not be taken, but 


1 See Mtller v. Green, 8 Bing 92. 

® See this distinction discussed, ante, p 22 

^ Poolers Case (1703) 1 Salk 3|S8 ; and see Horsfall v. Hey (184S) 2 Exch, 778, 779. 
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now, fixtures removable by a tenant are considered, for 
this purpose,^ to be so Jfar in the nature of personal 
chattels that they may be seized and removed under a 
writ of fi. or*other similar process. But the old rule 
still applies so as to exclude from seizure such fixtures as 
would, on the tenant’s intestacy, descend with the land 
to his heir as against his next of kin. 

The sheriff can only seize for removal as dhattels, 
things which the judgment debtor could himself remove, 
such as articles put up by a tenant for the purpose of 
trade, or domestic ornament and convenience^ ; the right 
of the sheriff cannot, in an}^ case, be greater than that 
possessed by the tenant. It follows that in respect of 
agricultural fixtures, their removal by the sheriff must be 
subject to the conditions imposed upon a tenant by 
Section 21 of the Agricultural Holdings Act, 1908.® It 
also follows that if the tenant has, by agreement or other- 
wise, precluded himself ■ft'om exercising his right of 
severance in respect of particular fixtures, the sheriff 
cannot seize and remove them.^ 

It does not appear to have been decided whether all 
articles and erections, of whatever magnitude and con- 
struction, if put up by a tenant for trade or other privi- 
leged purpose, are liable to seizure in execution. In the 
case of Steward v. Lomhe,^ a tenant in fee had mortgaged 
his land and a windmill erected thereon. The mill was 
a wooden structure raised on a casement of brickwork. 


1 They are not so considered for all purposes , see Hallen v Runder (1834) 1 G M. 
and R , 275 

2 See Pool’s (1703) 1 Salk. 368 , Gzbsonv Haminersmtih Rly. Coy, (1862) 32 
L J Ch 337, 341 , Place v Fagg (1829) 4 M & R. 277, Sqmer v Mayer (1701) 2 Freem. 
249 , Beck V Rebow (1706) 1 P Wms 94 

® See ante pp. 118, 119 

4 See Dumergue v Rnmsey (1863) 2 H. «& C 777, R v Topping (1825) M Clel. & Y, 
544 

® (1820) 1 Brod. «& B. 506 
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and anchored into the ground by spores and land ties. 
Although the jury found thayhe mill was not a fixture, 
Burrough, J., expressed himself as of opinion that such 
a structure as the mill could not be taken in execution, 
although it might be erected by, and was in the posses^ 
sion of, a tenant. And it was held that the mill could 
not be taken in execution by a creditor of the tenant- 
mortgagor. although he continued in possession after the 
mortgage. Richardson, J., in the same case, seemed to 
think that there might have been a difference if the mort- 
gagor had, as tenant for years, erected the mill. Similar 
questions arose for consideration in the cases of Place 
V. Fagg,^ Winn v. Ingilby^^ and Mather v. Fraser,^ but 
it would appear that the Court assumed in each of these 
cases, that the things in question would descend with 
the land to the heir and not to the personal representa- 
tives. These decisions cannot therefore be regarded as 
authorities for the exemption generally of fixtures which 
tenants may set up and which their personal representa- 
tives would be entitled to as partaking of the nature of 
personalty, whether such teisants be tenants for life, in 
tail, or fee.^ It is submitted that the general principle 
may be laid down that such fixtures as a tenant may 
remove by virtue of the law of fixtures, and such fixtures 
as would on the tenant’s intestacy pass to his next of kin 
as partaking of the nature of personalty, whatever their 
magnitude and construction, may be seized in execution. 

When fixtures are demised to a tena^it together with 
the premises to which they are attached, a.g., a brewery 
leased with the plant and machinery, the sheriff may 
seize and convey the tenant’s interest in the fixtures, of 


1 (1829) 4 M & R 277 
a (1822) 5 B LA 625 


3 (1856) 2 K & J 536 

4 See Evans v Robert's (1826) 5 B. & C 841 
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whatever nature it n^ay be; but he cannot sell the fix- 
tures as divided chattels in separation from the freehold/ 
But where the sheriff has taken fixtures in execution 
together with a lease of the premises to which they are 
attached, and is authorised to sever them from the free- 
hold to satisfy the writ, he is bound to sell them 
separately if he cannot find a purchaser for the whole/ 

Where a tenant has wrongfully severed fixtures which 
have been demised to him together with the premises, the 
sheriff cannot take such severed articles in execution 
against the tenant, for they belong to the landlord/ 


^ See Ryall v Rolle (1749), 1 Atk 165. 

2 Barnard v Letgh (1815) 1 Stark 43, 

8 Parrani v. Thompson (1822) 5 B. & Aid. 826. 



CHAPTER XIIL 


THE RATING OF FIXTURES AND 
MACHINERY-^ 

Section 1 — Introductory. 

Generally : Under the Poor Relief Act, 1601/ overseers 
were required to levy rates for the relief of the poor on 
every parochial inhabitant and occupier of land, houses, 
etc., according to the ability of the parish. This statute 
made personal, as well as real, property liable to rates ; 
but the rateability of the former, which had long been 
practically exempt, was abolished by the Act of 3 and 
4 Viet., c. 89, which has been continued annually ever 
since. 

Hereditaments so rateabl^to the relief of the poor are,, 
in general, liable to other local rates also, by virtue of 
section 10 of the Rating Act, 1874.^ Section 15 of that 
Act defines such local ra1;es to mean county rate, 
borough rate, highway rate, and other local rate leviable 
upon property rateable to the relief of the poor.® 

The Parochial Assessments Acts, 1836 : In 1836, 
the Parochial Assessments AeP defined the standard by 
which the value of property for rating purposes should 

1 43 Ehz,, c 2- 

37 & 38 Viet , c. 54 

® As to County Rate. Bee County Rates Act, 1852 Cl5 & 16 Vict , c 81) : Borough Rate, 
see Municipal Corporations Act, 1882 (45 & 46 Vict , c 50) , General Di^Ntrict Rate, see 
Public Health Act. 1875 (38 & 39 Vict , c 55), Highway Rate, see Highway Act, 1835 
(5 & 6 Will. 4, c 50) , Lighting and Watching Act, 1833 (3 & 4 Will. 4, c 90) 

4 6 & 7 Will. 4, c 96, sect. 1 

^ For fuller information on this subject, reference should be made to “ Local Taxation 
by B. W, Adkin, m this senes Sections 2 & 3 of this chapter are taken verbatim from 
pages 234 to 241 of that work. 
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be determined as “aa estimate of the net annual value 
of the several hereditaments rated thereunto — that is to 
say, of the rent at which the same might reasonably be 
expected to let from year to year, free of all usual 
tenants^ rates and taxes, and tithe commutation rent- 
charge, if any, and deducting therefrom the probable 
average annual cost of the repairs, insurance, and other 
expenses, if any, necessary to maintain them in a state 
to command sudh rent.” 

Occupation : The rate is levied on the occupier.” 
This word implies more than mere possession ; it implies 
a use and enjoyment of the property in fact. The occu- 
pation must involve exclusive possession and must be 
beneficial, in the sense that it is of value, even though 
not necessarily profitable, to the occupier. 

The occupier is rateable in respect of his occupation of 
the premises as they stand agd for the purpose for which 
they are used. If the premises are used as a gas works, 
or a boiler works, or manufactory of any kind, or for such 
like purposes, the basis of value for the purpose of 
assessment for rating is the rent at which the premises 
might reasonably be expected to let from year to year; 
and although the value of the premises to the existing 
occupier is usually taken into account, it must not be 
assumed that such value is conclusive of the matter, for 
such a value may be less than that laid down by the 
Parochial Assessments Act, 1836, by reason of the 
occupier’^ mismanagement. 

In estinaating the value of the occupation, all things 
upon the premises which are there for the purpose of 
making and which, in fact, do make the premises suit- 
able for the particular purpose for which they are used, 
must be taken into account if they enhance the value 

16 
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of the premises to the occupier/ li is clear that the value 
of land is enhanced by the buildings thereon, and further 
enhanced by the fixtures therein which are necessary to 
the occupier’s trade or for the purpose for which the 
premises are used; but the law goes further than this 
and makes it necessary to take into account all things 
which make the premises fit for the particular purpose 
for which they are used, and this will include such things 
as machinery belonging to the occupier which is in no 
way attached to the premises and which can in no way 
be regarded as part of the freehold. 

It must be appreciated that although such machinery 
is not a fixture and therefore remains personal property 
and is not rateable per se, nevertheless it must be taken 
into account if in fact it enhances the value of the tenant’s 
occupation of the hereditament in question. 

Section 2 — Cases on Machinery prior to 1840. 

Prior to 1840 personal property was rateable and 
machinery on premises could be rated per se. If it were 
so rated there would be two assessments, one for the 
factory or house and the other for the machinery as part 
of the personal property. In those times, therefore, the 
question arose as to whether machinery was part of the 
premises or not. 

In 1783 it was decided that a weighing machine for 
weighing carts, with the office used with it, formed one 
rateable hereditament, and it was clean, as was pointed 
out in the case, that the machine could not be used 
without the machine-house, and that the house was 
useless without the machine/ 


1 Tyne Boiler Works Coy. v. Longbenion (1886) 18 Q B D 81. 

2 jR, V, St Nicholas, Gloucester (1783) Cald. %bZ 
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In 1T8T an engine-house was let and was rated as 
one hereditament. The ^ house contained a carding 
engine for treating raw cotton. This engine was not 
fixed, and could Ibe worked by water or hand. It was 
held that the method of rating adopted was a proper 
one, as the house and engine were let together as an 
entirety; but it was also said that the engine was visible 
personal property yielding a certain annual* permanent 
profit.^ 

In 1837, in rating a gas works the Overseers omitted 
the value of the machinery, pipes, steam engines, etc., 
because they thought it personal property, and it was not 
customary to rate personal property in that parish. The 
valuation was held bad on the ground that the houses 
to which machinery was attached were not rated 
according to the increased value arising from the 
machinery.^ Lord Denman, C.J., said : 

Such machinery constitutes a mode of occupying that really is 
clear from the beginning to the end of all the cases on the 
subject The principle has never been called in question, and, 
even when the machine has not been attached, a house has been 
held rateable in respect of it, if the value of the house was 
increased by the machine. 

In 1838 the question of the rateability of some steam 
sengines used in iron works and fastened to timbering 
•came before the Courts. It was pointed out that such 
•engines could be removed without injury to themselves 
or the freehold, but they were held to increase the value 
of the freehold.^* Lord Denman said : 

Real property ought to be rated according to its actual value, 
as combin%d with the machinery attached to it, without consider- 
ing whether the machinery be real or personal property, so as 


1 R V Hogg (1787) Cald 266 

2 J? V Birmtngham and Sfaffordshtie Gas Light Co (1837) 6 Ad. & E. 634. 
R, V. Gnesi (1838) 7 A & E. 951 
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to be liable to distress or seizure under ^ fien facias, or whether 
it would descend to the heir or executor, or belong, at the 
expiration of a lease, to landlord ^or tenant 

From a perusal of these cases it tecomes clear that 
even when personal property was rateable, machinery 
was properly taken into consideration as enhancing the 
value of the tenant’s occupation, and it is doubtful 
whether the principles of rating have been much 
extended since the last mentioned case, which is 
deserving of the most careful attention. 

Section 3 — Cases on Machinery since 1840. 

The passing of the AcF for exempting personal pro- 
perty from rating made very little difference to the rating 
of machinery. Machinery was no longer rateable per se ; 
but prior to 1840 it was made clear that machinery 
enhanced the value of buildings and land, and that its 
value was to be so' considefed whether it was real or 
personal property. 

The cases since that date merely accentuate that point. 
There are a few^ that, perhapS. slightly confuse the main 
issue, but generally they all go to show that plant and 
machinery, whether fixed or not, which are on the 
premises for the purpose of making the premises fit for 
their present use, are to be taken into consideration in 
assessing the value of the premises for rating purposes. 

In 1851 the Southampton Dock Co. endeavoured to 
obtain the exclusion from the assesspjent of various 
cranes, steam engines, derricks and other ponderous 
machinery on the ground that they were removable 
tenant’s fixtures, and therefore personal property and 


^ 3 & 4 Vict , c 89 

2 Eg HeUawellv Eastwood <1851) 6 Ex 295, E, v Halstead (1867) 32 J P 
18 , Chidley v. West Ham (1874) 32 L T 4S6 
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not rateable. It w^s held that the machinery was 
properly taken into consideration.^ Lord Campbell 
said : 

This is a rate upon buildings to which machinery is attached 
for the purpose of trade, and it has been solemnly decided that 
such real property ought to be assessed according to its existing 
value as combined with the machinery, without considering 
whether the machinery be real or personal property or whether 
it be liable or not to distress or seizure under a fien facias, or 
whether it would go to the heir or executor, or at the expiration 
of a lease to the landlord or tenant. . . We see no reason 

why this rule should be now disturbed. 

In another case, in the same year, it was tried to 
exclude some huge lead tanks in a chemical wopks on the 
ground that the}?- were in no way fixed to* the land, but 
merely rested on it by their own weight. This con- 
tention also failed, the Court holding that the tanks 
should be taken into consideration, as the rateable value 
of the premises was undoubtedly increased by their use.^ 

In 1860 the North Staffordshire Railway Company 
endeavoured to show that che machinery, and such like, 
about their stations was^part of the tenant’s capital, in 
respect of which they could claim a deduction when their 
assessment was made, and not part of the buildings, etc., 
or to be considered with them. The contention naturally 
failed.® Cockburn, C.J., said : 

The articles to which such a question may have reference may 
be divided into three classes — first, things movable, such as office 
and station furniture; secondly, things so attached to the freehold 
as to become part of it; and, thirdly, things which, though 
capable of being 'removed, are yet so far attached as that it is 
intended that they shall remain permanently connected with the 
railway dt the premises used with it, and remain permanent 
appendages to it, as essential to its working. It is clear that in 


^ JR V SouihamPion Bock Co (1851) 14 Q B 587 
2 jR V Haslam (1851) 17 Q.B 220 

^ R V North Staffordshire Ratlway Company (1860) 30 L J M C. 68. 
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respect of the first class of articles a ded^action should be allowed. 
It is equally clear that no deduction should be allowed as to the 
second. As to the third, the que^^tion is finally settled by the 
decision of this Court in the case of “ R. The Southampton 
Dock Co.”' 

In 1866 the question of machinery, etc., used in con- 
nection with gas works came before the Court. The 
items in dispute were — 

(1) Gas meters placed on consumers’ premises for 
the purpose of measuring the gas consumed; 

(2) Retorts at the gas works used for making gas, 
but which c[uickly wore out and had to be 
renewed every two years, and which could be 
removed without destroying their foundations ; 

(3) Various fixtures and utensils, such as large 
purifiers not connected v/ith their brick bases 
except by pipes, engines bolted to stone founda- 
tions, boilers set in brickwork and movable 
parts of gasholders, Vhich rose and fell between 
iron columns. 

The question was whether these things were tenant’s 
fixtures and formed part cff the tenant’s capital or 
whether they were to be considered as enhancing the 
value of the land so that extra rent would have to be 
paid for them. It was held that the meters were mere 
chattels and in no sense part of the factory, but that the 
retorts, fixtures and utensils were part of the factory, and, 
therefore, must be taken into account in assessing the 
value of the occupation,^ Cocfcburn, C.J., pointed out 
that the meters were mere chattels, the retorts were so 
permanently attached and annexed to the freehold as to 
become part of it, and that the other things fell within 
the principle of R. v. Southampton Dock Co.,”® and 

^ R.v Lee (1866) 35 L J M C 105 
8 (1851) 14 Q B 587 


1 (1851) 14 Q.B 587. 
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R. ‘i’. North Staffordshire Railway Company,”^ and in 
the course of his judgment^said : — 

If the company praposed to abandon their undertakings^ and to 
let their premises, the gas works, which -the lessee would propose 
to take and to pay rent for, would not be the land stripped of 
purifiers, retorts, and gasholders. These articles are as essential 
to -the manufacture of gas as any fixture upon the premises, 
however firmly it may be attached to the freehold.” 

He also said : — 

The purifiers and gas holders are part of the works which are 
absolutely necessary for the manufacture of gas, which is the 
purpose of the undertaking ; and it was intended that they should 
permanently remain part of the undertaking. 

Mr. Justice Lush said : — 

The premises to be rated are to be taken as they are with all 
the fi-ltings and appliances by which the owner has adapted them 
to a particular use, and which would pass as part of the premises 
if they were demised to a tena^it. . . Wherever such fittings 

and appliances have become so far a part of the premises as to 
pass by a demise of those premises, they form a part of the 
rateable subject of the inheritance for the purpose of rating. 

. . . The question is not \yhat a tenant might remove, nor 

what might be taken in execution under a writ against the owner, 
but what, as between landlord and tenant, would pass as part of 
the premises. . . With the exception of the meters, all the 

articles. . . . would pass as necessarily belonging to the pre- 

mises. Without the retorts, purifiers, steam engines and gas 
holders, the premises would be worthless for the purpose for 
which they are erected, and could not be used as a gas manu- 
factory. They are all of them fixed and so far annexed to the 
freehold as to make it plain that they are intended to be per- 
manently placed for the use of the land and buildings as gas 
works. 

In 181^ an important case on shipbuilding machinery 
was tried. Some of the machinery was fixed to the 
premises with bolts, etc., other machinery merely rested 


1 (I860) 30 L.J. M C. 68 
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on the premises by its own weight. All the machinery 
was held to be rateable.^ Cockburn, C.J., said : — 

It appears to us, after having carefully considered the character 
of the ftiaehinery in question, that the whole of it, though some 
of it may be capable of being removed without injury -to itself or 
to the freehold, is essentially necessary to the shipbuilding busi- 
ness to which the appellant’s premises are devoted, and ifiust be 
taken to be intended to remain permanently attached to them so 
long as those premises are applied to the present purpose. The 
case is consequently governed by the decisions referred to, and 
our judgment must, -therefore, be for the respondents. 

In 1886 tne celebrated Tyne Boiler Works Case^ came 
before the Court of Appeal with the hope that the Court 
might be persuaded to hold that all or some of the 
machinery should be regarded as personal chattels, and 
not taken into account in assessing the value of the 
premises. The whole of the madhinery belonged to the 
appellants and not to the freeholders, and all was 
required and used for the purpose of boiler making. The 
occupiers did not intend to make the machinery part of 
the soil nor to affix it thereto, but to keep it removable. 
The machines were separate, were removable and were 
removed and renewed from time to time. Some of them 
were merely attached to the soil for the purpose of 
steadying them by working, some were not attached at 
all, but merely rested on the ground by their own 
weight. They included hand-power travelling cranes 
not fixed but running on lines. 

The case came before the Court of Quarter Sessions, 

who held that all machinery was rightly taken into con- 

0 

sideration is estimating the rateable value of the 
premises, and that the case of Laing v. Overseers of 


- Laing \ BtshoMcearniouth Overseers (1878) 3 Q B D 299.* 

^ Tyne Boiler Works Company v Overscets of Longbenion (1886) IS Q B D. 81. 
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Bishopwearmouth governed the matter. They stated 
a long special case pointing out the facts and showing 
the contentions of both parties to the appeal. 

The appellant’s contention was that the machinery and 
plant were chattels, and were not rateable, and that they 
ought not to be taken into account as enhancing the 
value of the hereditaments. 

The respondent’s contention was that the plant and 
machinery ought all to be taken into consideration as 
enhancing the rateable value of the premises. 

The Court held that the machinery and plant ought to 
be taken into consideration. 

Lord Esher, after carefully reviewing the cases on the 
subject, said : — 

The test now laid down which will leave out the words 

attached ” and “ fixed ” may, I think, be put thus : Things 
which are on the premises to be rated and are there for the 
purpose of making, and which (io, in fact, make those premises 
fit as premises for the particular purpose for which they are used, 
ought to be taken into account in order to ascertain the rateable 
value of the premises. Of course it is not all things on the 
premises, or that are used on the premises, that are to be taken 
into account; but things which are there for the purpose of 
making, and which do in fact make them fit as premises for the 
particular purpose for which they are used. It therefore follows 
that directly things can be brought into that category they would, 
as a matter of law, pass by a demise (unless expressly excluded 
by its terms) as between landlord and tenant. 

Lord Justice Lindley said : — 

Physical annexation, so far as I can discover, never has been 
taken as the test either before or after the Act.^ 

Lord Justice Lopes said : — 

Priind fc^ie, such things as machinery are not rateable; but 
if they are attached to the premises, whether as landlord’s or 
tenant’s or trade fixtures, it is clear that they must be taken into 
consideration in ascertaining the rateable value of the premises. 


1 (1878) 3 Q.B.D. 299 


2 6 & 7 William IV , c 96 
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He further pointed out that some of the machinery in 
this case was not attached, l;^ut, being intended to be 
used with the premises as to become part of the pre- 
mises,’’ was therefore to be taken into consideration. 

The few cases that threw doubt upon the principle 
were reviewed in this case and finally disposed of. 

In 1890 another important case of a lace factory^ came 
before the Court of Appeal, the main point of which 
rested upon whether the bobbin net machines for making 
lace should be taken into account in ascertaining the 
rateable value of the premises. 

These machines are of somewhat large size, some of 
them weighing as much as two tons. They stood on the 
factory floors. Some were fastened to the floor by 
screws, others to the floor above by rods, and some were 
not fastened at all. All the machinery was required for 
making bobbin net. 

The Court of Appeal held that the machines were 
rightly taken into account as enhancing the rateable 
value of the premises, notwithstanding that they were 
capable of being removed without injury to themselves 
or the freehold, and although they remained personal 
property, because they were essentially necessary and 
permanently attached to the appellant’s business. 

In 1900 the London and India Docks endeavoured tO' 
obtain the exclusion of some travelling cranes, but failed 
to do so.^ 

In 1902 a case was tried as to whether boot-making 
machinery, some of which was of small size and not 
fixed to the premises, should be taken into account in 
assessing the value of a boot factory.® It was held that 


^ Gifford, Fox & Co, v. The Chard Unton (1890) 63 L T, 249 
2 London and Indta Bocks v. Poplar Union (1900) 83 L.T. 371. 
8 Crockeit S' Jones v Northampton Union (1902) 18 T L R 451. 
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it should be taken int® account, and Lord Alverstone, 
C.J., pointed out that probably anywhere short of the 
House of Lords it is now settled that if there is 

J 

machinery in a building, making that building fit for a 
particular trade or manufacture, and that madhinery is 
intended to remain there permanently, it must be taken 
into account. Further, referring to the Tyne Boiler 
Works case, although that case was not taken to the 
House of Lords, it was considered a final examination of 
the law, and whether it is right or wrong, or if it is sub- 
ject to appeal or review ultimately, it is binding upon 
all Courts below. 

In 1905 a case^ was earned up to the Flouse of Lords 
upon the question whether certain machines in an 
engineer’s shop, which formed no part of the freehold, 
but were merely placed there by the tenant for the pur- 
pose of making, and which did make, the premises fit 
for the purpose for which #hey were used, should be 
taken into account in assessing the value of the premises. 

It was admitted that the machines should be taken into 
account under the ruling of the Tyne Boiler Works case, 
but that case stopped at the Court of Appeal, and it was 
desired to obtain the opinion of the House of Lords upon 
the matter. 

The case was stated by the Recorder of Leeds upon 
an appeal against a poor rate. The Recorder held that 
the basis of assessment was to find the rent which a 
hypothetical tenant would give for the w^orks as a com- 
bination ^of land," buildings and machines on a demise 
which included the right to use these machines during 
his tenancy. That is, that the machines were properly 
taken into account in enhancing the rental and rateable 
value of the freehold. 


^ Ktrhy v Hunslei Union (1906) L R. A C. 43 
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The King’s Bench Division b^ld that this basis was 
a correct one, and'" the Court of Appeal affirmed their 
judgment. 

The House of Lords dismissed the appeal, and held 
that tenant’s machinery placed in a factory and used 
therewith for the business of the factory, whether it be 
affixed to the freehold or not, may be taken into con- 
sideration so as to increase the amount in assessing the * 
factory to the poor rate, the law and practice to that 
effect having been too long established to be now over- 
ruled. 

The Earl of Halsbury, in the course of his judgment, 
pointed out the duties of Overseers in making an assess- 
ment ; — 

The overseer has a comparatively simple problem to solve, 
although it is difficult enough sometimes. He sees the place 
being conducted as a brewery, or an iron foundry, or what not; 
he looks at the premises; he looks at the furniture which is 
necessar} for carrying on the bi^iness of a brewery or a foundry ; 
he does not m his own mind analyse, and to my mind he ought 
not to analyse what would be likely to be the initial arrangements 
between the intended brewer and the owner of the freehold to see 
who should provide this or that engine, or what not, but he looks 
at the premises as they are, as^they are being occupied, and as 
they are being used, and he says to himself, “ Well, looking at 
the whole of the place, such-and-such is the rent which would 
probably be paid by a tenant from year to year for such an 
establishment as this.” And in that he does not, and ought not 
to strip the whole of the place of everything but the four w’alls, 
which contain the whole system of manufacture therein contained, 
and simply value either the ground upon which the building is 
placed or the four walls and roof which are the containing elements 
of all the manufacture that goes on in it. 

He also said : — 

It is enough for me that a long series of decisions, for certainly 
half a century, have established the bold proposition nwhich is all 
I am insisting upon, namely, that although the machinery may not 
be part of the freehold, it yet is to be taken into account. . . 

What I mean by that is, that to increase the amount of the rate 
which is exacted from the tenant you may enter into that question 
and form a judgment upon it, although, as a matter of fact, the 
machinery may not be attached to the freehold. 



CHAPTER XIV. 


ECCLESIASTICAL FIXTURES AND 
DILAPIDATIONS. 

Rights of Incumbents Generally : The questions 
generally in dispute between ecclesiastical persons in 
respect of annexations to the freeihold relate to articles of 
ornament or convenience erected in the parsonage-chouse, 
etc., by the resident incumbent, and appear very nearly 
to resemble those questions which arise between tenants 
for life or in tail or their respective personal representa- 
tives and those entitled in remainder or in reversion/ 

But there is this distinction between an incumbent and 
ordinary tenant for life ; the^former has at no time any 
reversioner with any present interests or rights, whereas, 
when the latter annexes anything tO' the freehold or in 
any way meddles with it, he*^ annexes to or meddles with 
that in which some other person or persons has or have at 
the moment an existing interest which may be increased 
or decreased in value by what he does, and which the law 
will protect.^ But neither the patron of the benefice nor 
the future unknown successor has any such interest in 
the parsonage or glebe ; if anyone can interfere it is the 
Ordinary, and he not in respect of any interest vested in 
him, but to advance the general public object of endow- 
ments to tjie clergy. This seems a reason for enlarging 
the rule as between the executor of a deceased incumbent 
and the succeeding incumbent, where the subject-matter 


1 See ante. Chap IV 

2 See Huntley v Russell (1849) 13 Q B 388 
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in dispute is not of a kind that^ can be considered as 
inalienably annexed to the benefice, as in such case there 
would be no ground even "for the interference of the 
Ordinary. In regard to an ecclesiastical benefice, the 
character and object of the building to which the article 
is attached, and for which it has been so attached, seem 
of very great consequence in determining whether there 
was any intention to make it permanently and irrevoc- 
ably part and parcel of the benefice.’’ 

Thus, where a cottage, a barn, and a lean-to, all of 
which rested on the ground or on bay stones, were 
removed by an incumbent, and his successor brought an 
action against his executors in respect of the removal, it 
was held that the executors were not liable, inasmuch 
as the deceased incumbent clearly had a right to remove 
these buildings, as they were not annexed to the freehold, 
even though their weight caused them to sink into the 
ground to the depth of a fofyt/ But where the article in 
•dispute is annexed to the freehold, the right of the incum- 
bent or his personal representatives to remove the article 
depends upon whether it was put up by the incumbent 
himself for his own convenience, or whether it has gone 
from successor to successor as part and parcel of the 
parsonage-house. In the former case, the article may 
:be removed, but in the latter case it may not be removed.® 
Thus, where a Sector had, at his own exipense, and at a 
• cost of about £600, put up in the rectory garden, at a 
.short distance from and unconnected with the rectory 
house or any other building, two hothotises consisting of 
wooden frames and glass work bedded in mortar spread 
‘On low brick walls, and his executors removed the glass 


1 See Maritn v Roe (1857) 7 E. & B. 237, per Lord Campbell, C J 

2 Httfiiley v, Russell (1849) 13 Q.B 588. 

® See Burn s Eccles. Law, vol 4, p 413 
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and framework, leav^g the brickwork untouched, it 
was held that the succeeding incumb^ent could not claim 
these frames and the glass-work.^ 

It would, therefore, appear that the rights of an incum- 
bent or his personal representatives as to the removal of 
fixtures are, in many cases, more extensive than those 
of the representatives of a tenant for life;^ for as will be 
seen in a later portion of this chapter,^ an incumbent is 
onh" entitled to have transmitted to him those things 
which are necessary to render the parsonage and glebe 
reasonable and suitable for his residence and sustenance, 
and he not only may but ought to remove articles 
annexed by him for his own convenience.^ 

Where an incumbent voluntarily determines his own 
interest, either by accepting another benefice, or by 
resignation, it would appear that he may not afterwards 
remove his fixturesi — ^just as he is not in such a case 
entitled to emblements.'^ 

Ornaments of Bishop's Chapel : The ornaments of a 
bishop’s chapel are considered as being in the nature of 
heirloom-s and ^attached to '^he realty; so that on the 
vacancy of a see they pass to the succeeding bishop, and 
do not belong to the deceased bishop’s executors, as in 
the case of other chattels the property of a corporation 
sole.® 

• 

Dilapidations : Dilapidation is a kind of ecclesiastical 
waste, and has been defined as “ the pulling down or 
destroying in any manner any of the houses or buildings 
belonging- to a spiritual living, or the chancel, or suffering 

j ' 

1 Maritn v. Roe {1S57) 7 E & B 237 

2 See ante. Chap IV. 

8 See ^osi, p 256 

^ See Mccrttn v Roe (1857) 7 E & B. 237 

^ Biilwer V Biilwer (1819) 2 B & Aid 470 

^ BtshoP of Carltsle's Case, Yv Bk 21 Edw III p 48, Corven's Case, 12 Co 106 
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them to run into rum or decay, er wasting or destroy- 
ing the woods of thb churchy or committing or suffering 
any wilful waste in or upon the inheritance of the 
church.*’^ 

General Liability of Incumbents : An incumbent is 
bound to maintain the parsonage-house and chancel, and 
the barns, outbuildings and fences belonging to the 
benefice, in good and substantial repair ^^according to 
the original form, without addition or modern improve- 
ment,” and to transmit them in such condition to his 
successor. But he is not bound to do any ornamental 
repair, such as whitewashing, papering or painting, 
unless necessary to preserve exposed timbers from 
decay 

The duty of a present and the right of a succeeding 
incumbent, as such, are correlative. Any matter of 
needless expense, or luxury(3j or ornament, in which the 
present incumbent, to gratify his own taste, has indulged 
himself (blameably or not is immaterial), he is not only 
not bound, but he ought not,^ to transmit to his successor. 
If the successor may recover damages frofti the executors 
because such things have been removed by their testator, 
there can be no doubt he, in his turn, must maintain 
them ; and what he must maintain he must also restore 
and rebuild when decayed by his fault, and so the bene- 
fice will become permanently saddled with a useless bur- 
then, and an indefinite, it may be ruinous, expense.® 

Pulling down part of the wall of a^Uhapel yard for a 
temporary purpose and rebuilding before action brought, 
is trivial waste and will ’not be punished in an Ecclesias- 


1 Degge, p 118. 

2 WtJSfev Metcalfe (1829) 10 B & C. 299, Percwal v Cooke (1826) 2 C & P 460, 
Bunhury v, Hewson (1849) 3 Exch 558 

3 Maritn v. Roe (1857) 7 P & B. 237. per Lord Camptell, C J 



REMEDIES FOR DILAPIDATIONS. 


257 


tical Court/ and a rector is not liable for pulling down 
a farm building and substituting anoJ:her in a more con- 
venient situation, nor for** removing a building not 
annexed to the soil/ And where an incumbent erects 
buildings for his own convenience, such as hothouses, 
vineries and conservatories, he may remove the whole 
on the ground that they are 'not necessary for the 
benefice/ 

Remedies : The remedy for dilapidation is in its 
nature similar to that provided against the owners of 
particular estates; for bishops, rectors, parsons, vicars, 
and other ecclesiastical persons, are considered, for this 
purpose, as tenants for life.** At common law, and upon 
the custom of the realm, an action lay for damages in 
respect of dilapidations. The measure of damages in 
such a case is the cost of repair,® the existence of timber 
and stone, suitable for repairing, on the glebe land, 
going in reduction of damages.'' The action could be 
brought by the successor against the predecessor if 
living, or if dead, then against his personal representa- 
tives. An action lay also by the representatives 
of a deceased incumbent against those of his pre- 
decessor, where there had been dilapidations in the life- 
time of the predecessor, in respect of which the plaintiffs 
had become liable to a succeeding incumbent.^ Bui 
unless the successor has the legal estate in the parsonage 
house, lands, etc., he cannot maintain the action.® 


1 Cox V Ricrafi (1757) 2* Lee 373 

2 Huntley v Russell (1849) 13 Q B 572, 

» Martin v j%>e (1857) 7 E & B 237 

^ Huntley v. Russell (1849) 13 Q B 588. 

^ Joi’ies V Htll (1691) 3 Lev. 268 
^ Bunbury V Hewson{lM9)3 Exch 558, 

7 Ibtd 

® Browne v. Ramsden (1818) 8 Taunt. 559 , and see Mason v. Lambert (1848) 12 Q.B. 
807 , Bulwer v Billwer (1819) 2 B. & Aid 470. 
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On an exchange of livings by agreement, after mutual 
institution and induction, each parson can sue the other 
for dilapidations where the agreement is silent on the 
point, for it cannot be implied m sucli an agreement that 
either party was not to be liable for dilapidations. ‘ And 
an agreement to the contrary is not necessarily simonia- 
cal and may be good.’* 

Besides the bishop and parson, the following, among 
others, have been held liable for dilapidations : — a pre- 
bendary in respect of his prebendal house ; a vicar choral 
of a cathedral church ; a sequestrator ; a perpetual curate ; 
but not a curate who has neither been instituted nor 
inducted.® 

Ecclesiastical Dilapidations Acts, 1871 and 1872 : 
The whole of the procedure for enforcing the reparation 
of ecclesiastical buildings, chancels, walls and fences, 
is now regulated by the Ecclesiastical Dilapidations 
Acts, 1871 and 1872,“ whirfi provide for a report by the 
diocesan surveyor and (he proceedings subsequent to it. 

The object of the Act of 1871 is to provide for the 
periodical inspection, by duly appointed diocesan sur- 
veyors, of the buildings belonging to a benefice. They 
are to report on the state of the buildings, fixtures, etc., 
to the bishop, who will direct the necessary repairs to 
be done by the incumbent. If the latter fails to execute 

ft 

the repairs, the bishop may raise the necessary money 
by sequestration, and the repairs will, in that case, be 
carried out under the direction of the surveyor, who is 
authorised to employ a contractor for the purpose (Sec- 
tion 45). p 


1 Downes v Cratg (1841)9 M. & W 166 

a Goldham v Edwards (1855) 16 C.B NS 437. 17 %h%d., 141 , 18 C B. 389 ; Wrighi 
V Davtes (1876) 1 C P D. 638. 
s See Bewes on Waste, p 323. 

^ 34 & 35 Vict. c. 43 , 35 & 3S Vict. c 96 
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The Act empowerai the Governors of Queen Anne’s 
Bounty to advance money 4.0 incumbents or new fncum- 
bents for the purpose of meeting the expense of repairs, 
such loans to be placed to the credit of a dilapidation 
account opened by the Governors with the incumbent 
in question, and repayment may be enforced by seques- 
tration of the profits of the benefice. 

If the surveyor makes his inspection and report 
during a vacancy in the incumbency, the bishop may 
order the new incumbent to carry out the necessary 
repairs, and the amount stated in the order, as their 
cost, will be a debt recoverable by the new incumbent 
from the late incumbent or his personal representatives 
(Section 36); and in this case also, if the new incumbent 
fails to execute the repairs, the diocesan surveyor is to 
see that they are duly executed, and may employ a 
contractor to do so.* 

When the repairs have been completed to the satis- 
faction of the suiweyor, he is to certify the same, and his 
certificate is to be registered in the diocesan registry, 
and will be conclusive evidence of the due executio^of 
the repairs (Section 46). 

Unnecessary buildings belonging to or forming part 
of any parsonage may be removed by orfier of the bishop 
on the application of the incumbent and with the written 
consent of the patron of the benefice, the proceeds (if 
any) of such removal to be applied to the improvement 
of the benefice in such manner as the bishop and patron 
may agree (Section 71). 

The Act does not apply to buildings on land belonging 
to the benefice, if leased for lives or years, so long as 
the lease is subsisting, unless the lessee has not in such 
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lease been made liable to insure, ^?ebuild, or repair such 
buildings, but the®surveyor^ may inspect the buildings 
leased (Section 58). 

An existing incumbent who, prior to the passing of 
the Act (August 1st, 1871), shall have pulled down build- 
ings, without due authority, and shall have substituted 
other buildings of equal or greater value, shall (if the 
bishop consents) not be liable for dilapidations in res- 
pect of the buildings so pulled down, provided the 
substituted buildings have been insured (Section 70). 

The liability of bishops and other cathedral or colle- 
giate church dignitaries with regard to repairs is not 
affected by this Act, except that it empowers them to 
employ any surveyor approved by the Ecclesiastical 
Commissioners instead of the diocesan suiweyor, and 
the certificate of such surveyor is to- be conclusive evi- 
dence of the due executionf>of necessary repairs tO' any 
house of residence or other building, which such bishop, 
etc., IS bound to repair at his own cost. 

If this provision is acted upon by the bishop, etc., 
and a vacancy occurs within five years of the filing of 
the certificate, there shall be no claim for dilapidations 
made either under the Act or at the suit of any successor 
apart from the ^ct, except for wilful waste or damage 
by fire, provided an insurance as described by the Act 
has been duly effected. 

The Act mainly applies to parochial 'Clergy. 
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HEIRLOOMS, CHARTERS, TITLE-DEEDS, 
AND EMBLEMENTS. 

Section 1 — Heirlooms. 

Heirlooms are personal chattels which, by special 
custom, descend to the heir along- with and as part of 
the inheritance.^ Ordinarily, such things would go to 
the personal representatives of the deceased owner as 
part of his personalty, and it is only by force of special 
custom that they descend to the heir.^ The instances 
given in the older authorities are always things of a mere 
personal chattel character, ^uch as the best bed, table, 
bench, pot, pan, cart, etc.^ The custom by which the 
heir claims the heirlooms, must in every case be strictly 
proved."^ 

Besides heirlooms, properly so called, certain chattels 
of the nature of heirlooms also pass to the heir with 
the inheritance,- but these differ from heirlooms in that 
the title of the heir does not depend on local custom. 
Thus, the coat-armour of an ancestor ;*the sword, pen- 
nons, and other ensigns of honour; ancient portraits 
and family pictures, though not fastened to the house- 
walls f the collar of S.S. and garter of gold, even though 

1 14 Vin Abr 290. 

2 Co Litt. ISb, 185b \ 

® See Co Litt 18b , Les Termes de La Ley, 162 , Brooke’s Discent, pi 43 , Lord 
Peire v Heneage, 12 Mod 520 

^ 2 Black. Coram. 428 

^ Corveti's Case, 12 Co 105, Day v Beddvngfield, Noy. 104. May v Oilheri, 
2 Bulst 151 , Francis v Ley, Cro Jac 366. 
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there may be a special becjuest o|, all jewels;^ and an 
ancient horn, wher&-the tenure of the land is b}’ corn- 
age,^ all descend to the heir. The ancient jewels of the 
Crown*are similarly accounted as heirlooms and descend 
to the next successor.® So also the ornaments of a 
bishop’s chapel are considered as in the nature of heir- 
looms, and as such pass to the successor m the see.' 

Personal chattels may also be bequeathed or limited 
in strict settlement to devolve with lands to several per- 
sons in succession, i.e , to one for life, with remainder 
to the sons and daughters entitled tO' the lands in tail, 
so as to be transmissible like heirlooms. Thus a testator 
may devise or limit in strict settlement an estate and 
capital mansion, together with personal property, as the 
plate, pictures, library, furniture, etc., therein, such 
plate, etc., to be enjoyed, together with the house and 
estate, inalienable by the devisees in^ succession, so far 
as the law allows. Such chattels are sometimes called 
quasi-heirlooms. It should be observed, however, that 
whether trustees be interposed or not, such chattels will 
be the absolute property of tlfe first adult person entitled 
in tail, and on his death, will devolve on his executors 
or administrators, so that the property cannot be ren- 
dered inalienable longer than for a life or lives in being 
and twenty-one y^ars afterwards.® 

Heirlooms, properly so called, viz., those depending 
on custom, cannot be devised away from the heir.® This 
results from the fact that the deceased owner’s will takes 

^ Bari of Norihumherland^s Case, Owen 124 

2 Pusey V Pusey, 1 Vem 273 

5 2 Blackst, Comm , 428 , Co jLitt 18b 

^ Btshoff of Carlisle's Case, Yt. Bk 21 Edw III 48, Corveti's Case,siip>a 

® Co. Litt. 18b, Carr v Lord Errol, 14 Ves. 478, and see Scarsdale v, Curzon, 
1 J & H. 40 , Atkinson (1916) 1 Ch 91 

6 Co Litt. 185b. 
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effect after his death, ^vhereas the custom vests the pro- 
perty in his heir immediate^- upon the testator^s death. ^ 
During his life, however, the owner may sell or dispose 
of these customary*” heirlooms, as he may of the timber 
on his estate.^ 

Section 2 — Charters and Title-Deeds. 

Charters, or deeds relating to the freehold, are the 
evidential muniments of the estate, and for this reason, 
they always follow the land and vest in the heir, and 
pass to the alienee, as incident to the estate.^ They were 
so far considered as not being chattels that larceny could 
not have been committed of them at common law, the 
taking of them being considered (as of other things 
annexed to the freehold) merely as a trespass and not a 
felony.^ In the same way, the box or chest in which 
they were usually kept devolved with the land to the 
heir and not to the executor,^ and of that also no larceny 
could have been committed.® These things are, never- 
theless, so far in the nature of personalty, that an action 
of trover, detinue, or trespass de bonis asportatis, will 
lie for them.^ This rule, it should be observed, applies 
only to those deeds or writings which relate to the 
freehold.® 

If the deeds or writings are pawned or pledged for 
money lent, they are, however, considered as chattels in 


1 Co Litt 185b, Ttppingv Ttpptng^l'? Wms 730. 

2 2 Black Comm. 429 

8 Yr Bk-5 20 Hen. 7. p. 13, 21 Hen 7. p 26, Co Litt 6a, Ltford^s Case, 11 Co 
50b , and see J^rd v. Wardlc, 3 Birxg N C 680 
^ Russell on Crimes, vol 2, p 141 , but see now Larceny Act, 1916, sect 7, post p 284. 

Com Dig Biens (B ) 

6 See post, p 282 

Com Dig Charters (B ), Esdatle v Oxenham, 3 B & C 225 , Winsor v Pratt 
2 Brod & Bing 650 

8 See Williams on Exors . vol 1, p. 555. 
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the hands of the creditor, and, ii? case of his decease, 
pass to his personal representatives as the persons 
entitled to the benefit accruing from the loan/ 

Section 3 — Emblements. 

In general, the natural produce of the earth, such as 
grass, trees, and the fruit of trees, from its intimate con- 
nection with the soil, follows the nature of the soil, and 
so descends to the heir, unless it has been previously 
severed/ Thei‘e are, however, certain vegetable pro- 
ducts of the soil which, although they are annexed to 
and growing upon the land at the time of the occupier^s 
death, yet, as between the heir to the inheritance and the 
deceased’s personal representatives, and as between the 
remainderman or reversioner and the personal represen- 
tatives of a tenant for life, are considpred as chattels and 
will pass as such/ These products, such as corn, 
artificial grasses, and other growth of the soil, which 
are produced annually and by labour and industry, and 
not naturally and spontaneously, are called emblements, 
or fructus industriales , They are sown with the inten- 
tion of being afterwards separated from the realty and 
are therefore held to partake of the nature of personal 
chattels. Thus, '^^hen the occupier of land, whether he 
be the tenant in fee or tenant for life, has sown or planted 
the soil with the intention of raising a crop of such a 
nature and dies before harvest time, the law gives the 
profits of the crop to his personal representatives as a 
compensation for the labour and expense of tilling. 


1 Sbep Touch 469 

2 Re Atnshe 30 Ch, D 485 , Rodwell \ PJulhps, 9 M & W 501. 

® See Evans v Roberts, 5 B & C. 829 , Scorell v Boxall, 1 Y. & !f 398 , Jones v, 
RhntAQh &cE,m 
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manuring, and sowing the land. This rule was estab- 
lished as well for the encouragement of husbandry and 
the public Benefit, as on the consideration, in the case of 
tenant for life, that the estate is determined by act of 
God, by which no one may suffer loss.^ 

This rule extends not only to corn and grain of all 
kinds, but to everything of an artificial and annual pro- 
fit that is produced by labour and manurance f as hemp, 
flax, saffron, and the like;^ and melons of all kinds; 
cucumbers, artichokes; and hops also, although they 
spring from old roots, because they are annually 
manured and require cultivation and so of potatoes, 
turnips and carrots.® 

The rule does not, however, apply to fruit growing on 
trees; nor to the plantation of trees;® trees, shrubs, etc., 
planted by gardeners and nurserymen with an express 
view to sale, are, however, removable by them or their 
personal representatives, as emblements are f but a 
tenant, who is not a nurseryman by trade, has no such 
right.® 

A growing crop of grass, even if sown from- seed, and 
though ready to be cut for hay, cannot be taken as 
emblements, because it is not distinguishable from what 
is natural produce, although it may be increased by cul- 
tivation f but artificial grasses, such as clover, sain-foin, 


1 See Lawton v Lawton, 3 Atk 16 . Graves v Weld, 5 B & Ad 105 

2 Co Litt £5b 
8 lUd 

4 Graves v ^Veld, 5 B & Ad. 105, 120, and see Kuigsbttt y v Collins, 4 Bmg 202 
8 Evans v Roberts, 5 B & C 832 
6 Co Litt 55b 

Penionv Robari, 2 East 90, Leev Rtsdon, 7 Taunt 191 
8 Wyndham y. Way, 4 Taunt 316, Weiherell v Howells, 1 Campb 227, Bmpson 
’V. Soden, 4 B & Ad 655 

^ Glib Ev 215, 216, Evans v Roberts, 5 B & C 829, 832. 
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and the like, because of the greater care and labour 
necessary for their ^product! on, are within the rule of 
emblements.^ 

But the doctrine of emblements extends only to a crop 
of that species which ordinarily repays the labour by 
which it is produced, within the twelve months in which 
that labour is expended, though the crop may in 
extraordinary seasons be delayed beyond that period.^ 

Though/ as a general rule, the right to take the emble- 
ments belongs to the personal representatives as against 
the heir, the right does not extend as against a devisee 
of the land, for the presumption in the case of a devise 
is that the testator intended that what appertained to 
the land should pass with the land ^ On the other hand, 
this presumption is rebutted if the growing corn is 
expressly devised away, or where there is any personal 
bequest in the will which can apply^to emblements, as 
goods, stock, etc., in whicS case the legatee will be 
entitled to the crops, and will take them against the heir, 
the executor, and the devisee of the land.”^ 


1 4 Burn, EL 299, Graves v. Weld, 5 B &Ad 105 

2 Graves v Weld, supra , and see Kingsbury v Colhns, supra. 

8 Spencer'‘s Case, Winch. 51 , and see Cox v. Godsalve, 6 East. 604n , West v.. 
Moore, 8 East 339. Cooper v WoolpiU, 2 H & N. 122. 

^ Seethw? , In re Roose, 17 Ch D 696, Rudge-v WtnnaU, 12, Bezv. 357, 
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CIVIL REMEDIES IN RESPECT OF FIXTURES. 

Section 1 — Actions for Waste. 

Waste : An injury to the freehold, as where fixtures are 
wrongfully destroyed or removed, constitutes an act of 
waste for which an action will lie. Thus, pulling down 
a partition and making two rooms into one, though the 
partition was erected by the tenant;^ or the opening of 
a fresh street door, though not otherwise injurious to the 
house f or the pulling down of doors, windows, wainscot, 
furnaces, and the like, annexed to a house, or in any wa}^ 
altering the material form and features of the demised 
premises,^ are acts df waste# 

Acts of waste are either voluntary or permissive. 
Voluntary waste implies the doing of some act which 
injures the inheritance, as pulling down buildings or 
removing fixtures,"^ or pulling down buildings and 
erecting new ones, even though the latter are of greater 
value.*" Permissive waste implies an omission whereby 
damage results to the inheritance, as where houses are 
suffered to fall into decay.® Injury resulting from 
reasonable user of the premises is not waste. If the 
injury has been expressly sanctioned by the lessor,’' or 

1 Cooke V. Humphrey (1563) Moore 178 

2 Young V S4>encer (1829) 10 B & C 145 

Co Litt 53a, Norfhv. Ginnan (1829) Beatty 31-2 

4 Co. Litt 53a, Buckland v Buffet field (1820) 2 Brod. «& Bing 54, 58 , see Edge v 
Pemberton (1843) 12 M & W 187 

^ Colev (1671) 1 Lev 309, London Cot poraitonv Grejwe (1607) Cro Jac 181. 

® Herne v Bemhow (1813) 4 Taunt 764 
Meiix V Copley (1892) 2 Ch 253, 262* 
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if the change in the nature of the premises is not in fact 
injurious to the inheritance as by diminishing its value/ 
damages cannot, as a rule, be recovered. 

Actions for Waste : The common law gave an action 
for waste in three cases only; tenancy by the curtesy, 
tenancy in dower, and guardianship in chivalry ; and as 
these three estates were created by act of law, the tenants 
were restrained from abusing what the law thus con- 
ferred.^ At common law, no action for waste lay against 
a lessee for life, or for years, or from year to year, or at 
will, since the tenant took the land by the act of the 
lessor who should have protected himself against waste 
by express covenant.® Aftenvards, by the statutes of 
Marlebiidge'^ and Gloucester,® an action for waste was 
given against such lessees, and against the assignee of 
a tenant for life or years for w^aste done after assign- 
ment.® This action could be brought only by the party 
who had the immediate estate of inheritance, either in 
fee or in tail. Nor could any person maintain the 
action unless he had the inheritance vested in him at the 
time when the waste was committed.^ Upon judgment 
against the defendant, the plaintiff recovered the land 
wasted and treble damages. 

An action on the case in the nature of waste having 
gradually replaced, in practice, the old action by writ of 
waste, the latter form of action was abolished by the 


1 Jones V Chappell (1875) 20 Eq. 539, 541 , Doherty v Allman (1878) 3 App Cas 709, 
733. 

2 Co Litt. 53a , 2 Wms. Saund 252. n, 7 

® Shrewsbury's {Countess) Case (1600) 5 Co Rep 13b. 

^ (1267) 52 Hen 3, c. 23 , see now Stat, Law Rev Act, 1881 
(1278) 6 Edw. 1, c 5 , repealed by the Civil Procedure Acts Repeal Act, 1879 ( 42 & 43 
Vict , c. 59) 

® Co. Litt 54b, 2 Wms Saund. 252, n 7 
7 Co. Litt 53b. 
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Real Property Limitation Act, 1833/ But though the 
remedy was changed, thG^rights aiid liabilities of the 
parties remained as before p so that the rules as^to the 
necessity of proving real damage, and the insufficiency 
of injuries of a very trivial kind, still apply/ The pro- 
ceeding IS founded on the injury occasioned to the 
plaintiff’s interest in reversion or remainder by the 
wrongful act of the party in immediate possession of the 
land ; so that it would be inapplicable to all those cases 
in which an executor claims to remove fixtures which 
have been put up by his testator, whose interest in the 
land is determined by his death, because, in such cases, 
there exists no privity of estate between the parties.'^ 

Actions by and against Executors : Personal repre- 
sentatives may maintain an action for injuries to their 
testator’s real estate committed Avithin six calendar 
months betore the testator’s death, provided such action 
IS brought Avilhin a year erf his decease.® For injuries 
committed by the testator to the real estate of another 
Avithin six calendar months preAUous to the testator’s 
death, an acrion lies against the testator’s personal repre- 
sentatives, provided it is brought within six calendar 
months after the personal representatives have taken 
upon themselves administration.^ 

Effect of Covenant to Repair . — Xhe right to main- 
tain an action on the case in the nature of Avaste is not 
waived where a lessor imposes a condition on the lessee 
not to do waste, etc. ; in such a case the lessor may elect 


1 3 & 4 AVil^ IV.. c. 27, sect. 36 

2 See notes to Green v Cole (1670) 2 Wms Saund (Ed 1871} 644 , Bacon v, Smtih 
(1841) 1 Q B 345. 

8 Doherty v. Allman (1878) 3 App. Cas 709, 733, and see Huntley v, Russell (1849> 
13 Q.B 572, 588 

^ See Hzichinan v. Walton (1838) 4 M & W, 409 ; Bacon v Smith, supra. 

5 See 3 & 4 Will IV , c 42. sect. 2. 

6 Ihtd 
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either to bring an action upon th'^ case for waste, or an 
action upon the special covenant/ Thus, where a lessee 
covenanted to yield up the demised premises, with their 
appurtenances, at the end of the term, and during the 
term waste had been committed in pulling down and 
demolishing an alehouse bar, and various doors, parti- 
tions, dressers, etc., part of the premises, it was held 
that the landlord, by acquiring a new remedy by the 
special covenant, did not thereby lose his old remedy 
and that an action on the case was maintainable as well 
as on the covenant/ 

Measure of Damages : The action on the case is, m 
general, a claim for damages, and the measure of such 
damages is not the sum which it would cost to restore 
the property to its original condition, less a discount for 
immediate payment, but the amount by which the value 
of the reversion has been injured.^ 

Injunctions : Where injury to the freehold is 
threatened, or is being committed, and is likely to con- 
tinue unless prevented, the Courts will, in general, 
grant an injunction to prev&t the threatened injury or 
the continuance of the injury in course of commission/ 
But no injunction will be granted against meliorative 
waste, %.e., waste by which, though the nature of the 
inheritance is changed, its value is increased;^ nor whem 
there is no substantial damage to the inheritance;® nor 
where the reversion is too remote, because the damage 

^ Kznlyside V Thornton (1776) 2 W B1 IIII , and see'*Jone& v. BhU (1817) 7 
Taunt 392, Marker v Kenrick ilB53) IS C B im^Mariytv Bradley i.lZ'SZ) 9Bmg 24. 

2 KznJystde v Thornton, supra , and see 2 Wms Saund. 252b ; Kzmpion v Bve 
(1813) 2 Ves & B 349 

8 Whithani v Kershaw (1883) 16 Q B.D, 613, 617, 618 , and see Young v Spencer 
(1829) 10 B & C 145 

4 Judic Act, 1873, sect 25 (S), Sunderland v Newton (1830) 3 Sim 450. Rzchardson 
V. Ardley (1868) 38 L J. Cb, 508 
8 Doherty v Allman (1878) 3 App, Cas 709 
6 Meux V Cobley (1892) 2 Ch. 253 
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in such a case would Ije trivial;^ nor where, though some 
waste has been committed, it is not intended to continue 
the waste f nor where damages would be an adequate 
remedy," though of course no action for damages will lie 
for mere threatened waste nor where the lessee is not 
himself committing waste and the action is brought 
against him nor where the party seeking the injunction 
is guilty of acquiescence.® 

In all cases, to entitle a party to relief by injunction 
on the specific ground of waste, it must appear that the 
property in dispute is in fact annexed to the freehold. 
Thus where an injunction was asked for to prevent the 
destruction of a dovecote, and the removal of locks from 
the doors of the house, the chains from the lawn, the 
statues, images, and fences from the pleasure ground, 
wardrobes, presses, and closets, forming part of the 
wainscot of the house, Lord Eldon, in giving judgment, 
said: ‘‘The foundation of this motion to revive the 
injunction is, first, a clear act of waste ; secondly, another 
act, removing things supposed to be fixed to the freehold, 
wainscot, presses, etc., ... As to the dovecote, a clear 
act of waste is proved ; therefbre against waste the injunc- 
tion must be revived; but I cannot grant it against 
removing the presses, eo nomine^ if not fixed to the 
freehold.’’^ 

Account : If waste has already beeft committed, the 
Court will, at the same time that it grants an injunction 
restraining further waste, grant an account and decree 
satisfaction for waste actually committed.^ 

^ Strother v^Barr (1828) 5 Bmg. 153 , cf Bacon v Smith (1841) 1 Q B 345 
2 Doran v Carroll (1860) 11 Ir Ch. 379 . Anon (1773) Lofft 151 
® Doherty v Allman, 'tnfta. 4 Leach v, Thomas (1837) 2 M & W. 427. 

S Norbury v. AUeyne (1838) 1 Dr & W 337. 

S Parrott v Palmer (1834) 3 My & K 640 

Ktmpton V Bve ( 1813) 2 Ves & B 349 

8 Doherty v Allman (1878) 3 App Cas 709, Pairoit v. Palmer (1834) 3 My & K 
632, 640 
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Section 2 — Actions o? Trespass. 

Generally : An'action of trespass may be maintained 
for wrongful interference with fixtures, since they consti- 
tute part ‘of the realty. And when severed from the 
realty, and after their character as personal chattels is 
revived, they may properly be sued for in an action of 
trespass de boms asportatis {i,e. trespass to goods). 

Action of Trespass to Land : To maintain this 
action it is essential that the plaintiff should have actual 
or constructive^ possession of the land at the time of the 
wrongful act. Thus, where premises have been demised 
to a tenant, this action may not be maintained during 
the term against a stranger for the wrongful removal of 
the fixtures on the demised premises, but is properly 
maintainable by the tenant. Nor may the landlord, 
during the term, maintain this action against the tenant 
where the latter, under cover of the law of fixtures, wrong- 
fully severs from the freehold articles annexed by him- 
self during the term, or which have been demised to him 
together with the premises.^ For the same reason, the 
heir cannot, until after ^ntry, maintain this action 
against the executor, whether the articles in question 
descend with the inheritance or not. After entry by the 
heir, however, this action is properly maintainable, and 
upon such entry^ the heir’s possession relates back from 
the time of actual entry to the time of the legal right to 
enter.® 

Action of Trespass to Goods Where fixtures have 
been severed from the freehold and so reduced to a 
chattel state, the person in whom the right oi property 


E g, possession by an agent 

^ See Htichman v. Walion (1839) 4 M & W 409 , Simth v Render (1857) 27 L J. 
Ex, 83 ’ 

® Barnett v, Bari of Gutldford (1856) 11 Exch. 19 
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in the severed articles is vested from the time of their 
severance, may maintain an action of trespass de bonis 
aspoftahs for the removal. T^hus, a landlord may main- 
tain this action against a tenant in possession under a 
lease, for the removal of such articles as the tenant has 
no right to sever and remove;^ and although the general 
property in fixtures is in the landlord during the term of 
the lease, the tenant may'" maintain this action against a 
stranger who wrongfully removes them, for during the 
term the tenant has a special property in the fixtures on 
the demised premises.^ 

Right of Auctioneer : An auctioneer put into pos- 
session of a house for the purpose of selling the fixtures 
therein, cannot be considered as having such a posses- 
sion of the house and fixtures as would entitle him to 
maintain an action of trespass for injury to the house. 
Nor can he maintain an action of trespass de boms aspor- 
tatis for the fixtures,, where the fixtures were to be sold 
as unsevered and afterwards^ to be severed and removed 
by the purchaser, for in such a case he has no- possession 
of the articles as chattels, and is only authorised to sell 
the right of removal.® 

Right of Action before and after Severance : It 
is clear from the foregoing paragraphs that the right to 
bring an action of trespass to land for injury tO' fixtures 
previous to their severance from the freehold, and the 
right to bring an action of trespass de bonis asportatis in 
respect of these articles after their severance, frequently 
attaches to different individuals. For, in the case of a 

f. 

fixture, which is irremovable by a tenant, an action of 
% 

1 See Terns Bowles^ Case, 11 Co 81b, Farrani v Thomi>son (1822) 5 B & Aid. 
826 , Higgon- v. MorUmer (1834) 6 C & P 616 

2 See Mtichman v Walion (1838) 4 M & W 409 , Boydell v. M*Mtchael (1834) 
1 Cr M & R 177. 179 

s Davts V. Banks (1849) 3 Exch 435 


18 
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trespass to land may be maintained only by him during 
the term, whereas if the fixture is severed and reduced to 
a chattel, the action of trespass to goods may be brought 
only by the landlord.^ ^ 

Damages : The measure of damages in an action of 
trespass is the value of the fixtures m an unsevered state 
as between incoming and outgoing tenants, and 
not their value as chattels/ If is necessary, however, to 
show that the fixtures have been disannexed before the 
action is brought,’ though this is not the case so far 
as concerns articles in the nature of fixtures but which 
are really chattels by reason of their annexation to the 
freehold being incomplete/ Where, however, the fix- 
tures are unsevered and the ground of complaint is inter- 
ference by which their removal is prevented, an action on 
the case may be brought, and, as in conversion," the 
damages recoverable are the value of the fixtures as 
severed." 

Section 3 — Actions of Trover or Conversion. 

Generally : Where fixtures have been wrongfully 
severed from the freehold a"nd carried away or otherwise 
converted or disposed of, an action of trover or conver- 
sion may be maintained for their value." 

This action is not maintainable except for the con- 
version of personal chattels and so it cannot be brought 
in respect of fixtures in an unsevered state.® Accordingly, 

1 See Farrani v Thompson (1823) 5 B & A 826 , Harrison v Parker (1805) 
6 East 154 

2 Thompson v. PeiHif (1847) 10 Q.B 101 

8 WtUe V. Waters (1855) 16 C.B 637 

^ Paxns V Jones (1818) 2 B & A 165 , Wansbrough v. Maion (1836r4 A. & E. 884. 

8 See post, p 278 

6 London and Westminster Loan &c Coy v Drake (1859) 6 C B. N S 798 

7 See Hitchman v Walton (1838) 4 M. & W. 409. Longsiaf v Meagoe (1834) 
2 A & E 167, Boydell v M' Michael (1834) 1 Cr M & R. 177 

8 Lee V. Risdon (1816) 7 Taunt 191 . Davis v. Jones (1818) 2 B. & A 165 . Colegrave 
Y. Dias Santos imzs) Z B & C 79 
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where fixtures removable by a tenant during his term 
remain uhsevered on the determination of the tenancy 
by effluxion of time/ or by forfeiture on bankruptcy^ or 
otherwise/ the tenant cannot maintain trover in respect 
of them. Neither can parties claiming under the 
tenant, by assignment or otherwise, maintain the action 
in the circumstances described, for they can have no 
greater right than the tenant himself had.‘^ 

But the action is maintainable in respect of articles of 
the nature of fixtures, but which are really chattels, even 
though they are of considerable magnitude and of great 
weight j as where a wooden barn rests by its own weight 
alone upon, but is not fastened by mortar or otherwise to 
■certain stone staddles or blocks let into the ground, and 
in part upon a brick foundation also let into the ground.^ 
And the action may be maintained also where a person 
is prevented from exercising his right to sever fixtures, 
for wdiere such a right exis^ and some act is rightfully 
done under claim of such right and with the intention of 
its proper exercise, as where a tenant assigns his interest 
in the articles by way of bill of sale, there is a construc- 
tive severance so that the articles may be regarded as 
chattels/ And, in the pleadings in the action, it will not 
foe intended that the property in demand is annexed to 
the freehold, unless that fact expressly appears/ nor 
does the word ‘^fixtures,’* in ‘pleadtng,' necessarily 
mean things annexed to the freehold, but may, after 


1 W^ldev Waters (185f) 16 C B. 637, Ro^eyv Henderson (1851) 17 Q B 574 

2 Weeiojt v. Woodcock (1840) 7 M & W 14 

® Mifishallv Lloyd Z M & W 450, Leader v Hometvood (1858) 5 CB N S 
546 , see also ffyde v Russell (1830) 1 B. & Ad 394. 

4 Mackintosh v Trotter (1838) 3 M & W 184 
® Wanshrough v. Maton (1836) 4 A & E 884 

® London and Wesimtnsier Loan &c. Coy, v, Drake (1859) 6 C B N S 798 
Wood V Smtth, Cro. Jac. 139, and see Kimjbion v. Eve (18,13) 2 Ves. & B 349, 
Pyoii V. Lady St John, Cro Jac. 329, Wdde v. Waters (1855) 16 C B 637. Harvey 
V Harvey imo) Z Six 1141, Lawtony Salmon imz) IH El 259- 
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^verdict, receive such reasonable rr«5aning as will support 
the claim/ A similar wide construction may sometimes 
be giyen tO' the term fixtures ’’ in a.conveyance/ 

It does not appear to have been decided whether the 
action may be maintained wihere the severing and carry- 
ing away of the article is one continued and entire act. 
In criminal law it is clearly established that there must be 
an interval between the severance and the removal of the 
thing to make the taking of it a felony.® But this prin- 
ciple w^ould, it appears, be inapplicable to civil pro- 
ceedings, for in respect of the cutting down and taking* 
away of timber, it has been held that trover may be main- 
tained where the cutting down and removal were one 
continued and entire act But, in practice it may be 
found a useful precaution to make a demand of the pro- 
perty previous to bringing the action, because a refusal 
after demand would probably be considered a new con- 
version. ^ 

Where an outgoing tenant has left upon the demised' 
premises articles not annexed to the freehold, a mere 
refusal by the landlord, qr by the new occupier, to 
deliver such articles to him, will not amount to conver- 
sion unless It is accompanied by that which amounts to* 
a refusal to allow the outgoing tenant himself to remove 
them; for the landlord or occupier has the option on 
demand either It) let the outgoing tenant remove them, 
or to remove them himself.® And where a lessee of a 
house containing fixtures, executed an assignment of 
the premises by way of mortgage, not mentioning the 


Sheen v Rtckte (1839) 5 M & W 175 , and see pp 280, 281 
^ See W*li$hear v Coiirell (1853) 1 E & B 674, citing with approval Sheen v. 
Rtckie^ supra 
S See post, pp 282, 283 

Rolle’s Abr. Vol II 119, Berry \ Heard, "PBlmev SZ7 , XJdalv XJdal, AX 81 
^ See Wtlde v Waiers (1855) 24 L J CP 193 , 16 C B 637 , Thorogood v. Rohtnsoft 
(1845) 6 Q B 769 ; Wanshrough v Maton (1836) 4 A & E. 884 
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fixtures, and afterwa*ds assigned the premises and all 
his estates and effects to trustees, and the mortgagee, 
whose principal and interest were due, took forcible 
possession of the house and refused on demand to 
deliver up the fixtures to the trustees, it was held that 
an action of trover could not be maintained^ 

But where certain mill machinery was demised with 
the mill for a term, and the tenant himself, without 
the landlord’s permission, severed the machinery from 
the mill and it was afterwards seized and sold under an 
execution against the tenant, it was held that the land- 
lord could maintain trover for the machinery against the 
purchaser, even during the continuance of the tenant’s 
term, for the property m the machinery instantly vested 
in the landlord when disannexed by the wrongful act of 
the tenant.^ And wdiere a lease was subject to a proviso 
whereby the term should cease on the tenant’s bank- 
ruptcy, and the itenant J^ecame bankrupt and his 
assignees took possession and removed and sold a trade 
fixture, and the landlord entered into possession for the 
forfeiture of the lease, it was held that trover was main- 
tainable against the tenant’s assignees.® 

Where fixtures are wrongfully severed and removed 
by a third party, the tenant has, during the term, a 
sufficient interest in them to maintain trover, even 
though he may be bound by the term» of the demise to 
leave them for the use of the landlord."^ And, if a land- 
lord, during the term, severs fixtures from the demised 
premises, and distrains them, the tenant may maintain 
trover for them.® 

... • . — — — — ' 

1 Longstaff Y Meagoe (1834) 3 A & E 167 
Far rant v Thompson (1822) 5 B. (& A 826 

3 Weeton v Woodcock (1840) 7 U & W 14 

4 U'lichinan v Walton (1838) 4 M. & W 414, 416 1 Boydell v. M' Michael (1834) 
ICr M ScR 177. 
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Damages : Since trover does ifot lie for unsevered 
fixtures, it follows diat the n^easure of damages in this 
action js the value of the articles as fevered, and not 
their value as articles annexed to the freehold and as 
between outgoing and incoming tenants but this value 
is not confined to the price actually realised at a forced 
sale.^ The rule has been stated in a more expanded 
form, as follows that the amount of damages should 
be arrived at by ascertaining first of all what would be 
the value of the materials of the fixtures on the premises, 
when and as severed from the freehold for the purpose 
of re-erectmg them elsewhere — having regard to their 
age and condition — minus the cost of severing them (if 
severed by the defendants), and minus also the amount of 
the reasonable cost of making good, as far as possible, 
the damages and costs occasioned to the premises in 
severing the fixtures, storing the materials, carrying 
them away, and any pergianent •damage (if any) 
occasioned to the premises which cannot be made good/ 

Section 4 — Other Actions. 

Actions founded upon Contract: Fixtures being 
often the subject of contraots, actions may be brought for 
any breach of such contracts by either of the parties. 
These actions generally arise either from the breach of 
contracts respecting the care and disposition of fixtures 
during the existence of a tenancy, or upon contracts for 
the sale or assignment of fixtures with of apart f<rom the 
land. 


1 London and Wesimmsier Loan So. Coy v Drake (1859) 6 C B NS 798 , Clarke 
V, Bolford (1848) 2 C & K 540 , cf. Thompson v. PeHtU (1847) 10 Q B 101 E 

2 M*Oregor v. Htgh (1870) 21 L T 803 

» Thomas v. Jennmgs (1896) 66 L J. Q.B. 5, per Hawkins, J. 
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Thus, a tenant, by ^reason of the special terms of his 
lease, may be restricted fronj removing articles which by 
the general law of fixtures he would be entitled to take 
away; or an injury committed by a tenant to articles 
annexed to the freehold may, in some cases, be regarded 
as an untenantlike use of the demised premises, amount- 
ing to a breach of an implied contract under which the 
premises are held ; or a question may arise in respect of 
an agreement made between a landlord and his tenant 
respecting the purchase and valuation of fixtures at the 
beginning or end of the term ; or a fixture may have been 
wrongfully removed and converted, in which case the 
party in whom the property is vested may, instead of 
bringing an action of trespass or trover, waive the wrong 
in respect of the wrongful taking, and proceed as upon 
an implied contract to pay the value of the articles ; or a 
dispute may arise between incoming and outgoing 
tenants as to the articles comprised in an agreement for 
the sale of fixtures left on the premises by the outgoing 
tenant, or as to the price to be paid for them. 

Action for Money H^d and Received : If an 
incoming tenant purchase as fixtures from the outgoing 
tenant property which in fact belongs to the landlord, he 
may recover back the money he paid for it in an action 
against the outgoing tenant for money had and received ; 
and in such action it will be no defence ?hat the outgoing 
tenant was not aware that the articles belonged to the 
landlord and that he had himself bought them from a 
previous^ tenant,* for he has his remedy against such 
preceding tenant.^ 

Where a person has agreed to take fixtures at a valua- 
tion, and a valuation has accordingly been made by 
appraisers, it is in effect an ascertainment of the price 
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by the parties themselves and it %ill, therefore, in most 
cases, be final, so* that an*action will not lie for the 
recovery of a part of such price, as Jhaving been paid 
by mistake.^ 

Warranty of Title : In sales and purchases of fix- 
tures, the maxim caveat emftor applies; a purchaser 
should make inspection and inquiry as to that which he 
proposes to buy. And where fixtures are sold apart from 
the land, there is no implied warranty of title; and, 
therefore, in the absence of fraud, a vendor is not liable 
for a defect of title, unless there be an express warranty, 
or an equivalent to it, by declaration or conduct.® 

Estoppel : Where a person by his words or conduct 
wilfully causes another to believe the existence of a 
certain. state of things so as to induce him to act on that 
belief and alter his own previous position, the former is 
concluded from averring ag'ainst the latter a different 
state of things as existing at the same time. Accordingly, 
where the owner of the goodwill and fixtures of a public- 
house allowed another person to represent himself as 
such to the landlord, whereupon they let the house to 
him and he sold the house and fixtures to a bond fide 
purchaser, it was held that the real owner had estopped 
himself from recovering the fixtures of the purchaser.^ 

Sale of Fixtures apart from Land ; In actions in 
respect of fixture^, it will not be correct to describe the 
property as goods and dhattels, unless the cause of 
action arises after a severance of the fixtures irom the 


1 Salmon v. Watson, 4 Moo C P. 73 

2 Freeman V Jeffrtes (1869) 4 Ex 189, of Robtnson v Anderion (1791) Peake, 94, 
129 , and see Hallen v Funder (1834) 1 Cr M. &: R 266 

® Mosley v Attenborough (1849) 3 Ex 500 , Ormrod v. Huih (1845) 14 M. & W 651, 
664, Bumby v Bollett (1847) 16 M & W 644 , S%ms v. Marryat (1851) 17 Q.B. 281 
4 Gregg V Wells (1839) 10 A & E 90 , and see Freeman v Cooke (1848) 2 Ex. 654 , 
Clarke v Bari (1858) 6 H L C 633, 644, 655 
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freehold. But an action by a tenant for the price and 
value of articles described a^s “fixtures/’ bargained and 
sold, and sold an4 delivered, has been held to be^ main- 
tainable, although the fixtures were not at the time 
severed from the freehold,^ on the ground that the sale 
itself effects a constructive severance when the purchase 
is complete.^ But it should be observed that where fix- 
tures are unsevered at the time of the sale, what is sold 
is not properly “ fixtures,” but only the right to remove 
them during the term.® 

Measure of Damages : When an action in respect of 
fixtures is brought under contract, the measure of 
damages is to be ascertained by the ordinary rules, and 
in general, will be limited to the actual loss sustained by 
the complaining party, and not necessarily the full value 
of the fixtures.'^ 


1 Hallen v Runder (1834) 1 C M & R 266 

2 Xhtd , and see Macktnfosh \ . Tyoitet (1838) 3 M & W 186 
See Sleddon^r Crutckshank (1847) 16 M & W 72 

4 Watson V Lane (1836) 11 Ex 769 
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CRIMINAL OFFExNCES IX RESPECT OF 
FIXTURES. 

Section 1 — Larceny of Fixtures. 

At Common Law At common law, larceny can only be- 
committed of goods personal things real, or which 
savour of the realty, cannot be the subject of larceny. 
So strict was the rule in this respect that a larceny could 
not be committed of title-deeds,^ or of any other charter 
or writing concerning the realty,^ or even of the box or 
chest in which they were kept.® Lands, tenements and 
hereditaments (whether corj^oreal of incorporeal), can- 
not, in their nature, be the subject of larceny. At 
common law no larceny can be committed of things^ 
also, whidh adhere to the freehold, such as corn, grass, 
trees, bushes, hedges, stones, or lead or other thing 
attached to a house. ^ But it was always held at common 
law, that if the owner or a stranger sever things real and 
another man come and steal them — or if the thief sever 
them at one tim^ and at another time come and take 
them away — it is larceny.^ The mere severance by the 
wrongdoer at one time and the taking away by him at 
another time, was not sufficient to constitute larceny, 

unless he had, between the times of severance and the 

. 

1 1 Hale, 510, 1 Hawk c. 33, s. 33. 

^ R V Wesiheer (l740) 1 Leach, 12, R v Wtilker il8V) 1 Mood 155 
s 1 Hale, 510 . 3 Co Inst 109. 

* 1 Hawk c. 33, s 34 , The Forester's Case, Y B. 11 & 12 Edw. 3, 

« 3 Co Inst. 109 ; 1 Hale 530 , Lee v Rtsdon (3816) 7 Taunt 188. 191 ; i? v Foley 
(1889) 17 Cox, 142 
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taking* away, intended^to abandon his wrongful posses- 
sion of the articled severed.^ If the wrongdoer did not 
initend to abandon his possession, but merely left the 
article concealed on the land after severance until he 
could conveniently return and carry it away, then the 
severance and carrying away were considered as one 
continuous act, although some considerable time may 
have elapsed between the severance and the taking away, 
and there Avas therefore no larceny at common law.*" 
The severance .... was and in many cases is 
still merely a trespass. 

The foregoing rule is thus stated by the Criminal Law 
Commissioners: ‘‘Although a thing be parcel of the 
realty, or be any annexation to or unsevered produce of 
the realty, yet if any person sever it from the realty and 
remove it with an intent to steal it, after an interval 
which so separates the act of severance and removal that 
they cannot be considered as tine continued act, the thing 
taken is a chattel, the subject of theft, notwithstanding 
such previous connection with the realty. If any parcel 
of the realty or any annexation to or unsevered produce 
of the realty be severed, otherwise than by one who after- 
ward remove the same, it is the subject of theft, notwith- 
standing It be stolen immediately after severance.”^ 

The common law principle stated above is still pre- 
served by the proviso contained in section 1 (3) of the 
Larceny Act, 1916.^ 

Larceny Act, 1916 : The Larceny Act, 1916, Sect. 1 
(3) enacts that : “ Everything which has value and is the 
property of any person, and if adhering to the realty 


1 R V Townley (1871) L.R, 1 C C R 515 
3 (1879) 1st Rep. 

^ 6 & 7 Geo 5, c 50, amending and largely repealing the Larceny Act, 1861 (24 & 25 

Virt r* Qfi’) 
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then after severance therefrom, shull be capable of being 
stolen : Provided that— (a) s^ve as hereinafter expressly 
provided with respect to fixtures, growing things, and 
ore from mines, anything attached to or forming part of 
the realty shall not be capable of being stolen by the 
person who severs the same from the realty, unless after 
severance he has abandoned possession thereof*’ ' 

Window-sashes, which were neither hung nor beaded 
in the frames but secured to the frames only by laths 
nailed across, were held not fixed to the freehold within 
the above rule under the old lawd But such things 
would now be held to come within Sect. 8 (1) {a) of the 
Larceny Act, 1916, as woodwork belonging to any 
building.^ 

Larceny of Title-Deeds : Section 7 of the Larceny 
Act, 1916, enacts that: “’Every person who steals the 
whole or any part of — (1) any document of title to lands 
. . . shall be guilty of felony, and on conviction thereof 
liable to penal servitude for any term not exceeding five 
years.” 

Larceny of Fixtures, etc. : Section 8 of the Larceny 
Act, 1916, enacts that : “ Every person who — (1) steals, 
or, with intent to steal, rips, cuts, severs, or breaks — (a) 
any glass or woodwork belonging to any building; or (b) 
any metal or utensil or fixture, fixed m or to any building ; 
or (c) anything made of metal fixed in any land being 
private property, or as a fence to any dwelling-house, 
garden, or area, or in any square or street, or in any 
place dedicated to public use or ornament, pr in any 
burial ground; (2) steals, or, with intent to steal, cuts, 
breaks, roots up or otherwise destroys or damages the 


1 R V Hedges (1779) 1 Leach C C 201 
* See tnfra 
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Avhole or any part of ^ny tree, sapling, shrub, or under- 
wood growing — (a) in any place whatsoever, the value 
of the article stolen or the injury done being to the 
amount of one shilling at the lease, after two previous 
summary convictions of any such offence; or (b) in 
any park, pleasure ground, garden, orchard, or avenue^ 
or in any ground adjoining or belonging to any dwelling 
house, the value of the article stolen or the injury done 
exceeding the amount of one pound; or (c) m any place 
whatsoever, the value of the article stolen or the injury 
done exceeding the amount of five pounds ; (3) steals, or, 
with intent to steal, destroys or damages any plant, root^ 
fruit, or vegetable production growing* in any garden, 
orchard, pleasure-ground, nursery-ground, hothouse, 
greenhouse or conservatory, after a previous summary 
conviction of any such offence; shall be guilty of felony, 
and on conviction thereof liable to be punished as in the 
case of simple larce#iy.’’^ 

An unfinished building, intended as a cart-shed, whidb 
was boarded up on all its sides and had a door with a 
lock to it, and the frame of a roof ready for thatching 
with loose gorse thrown on, was held to be a building 
under the corresponding section of the repealed Act of 
7 and 8 Geo. 4, c. 29.^ An indictment for stealing a 
copper pipe fixed to the dwelling-house of A and B was 
held not supported by proof of stealing a pipe fixed to 
two rooms, of which A and B were separate tenants in 
the same house.® A copper sun-dial fixed on the top of 
a wooden post standing in a churchyard is metal fixed' 
in land ’’ within the section 

ii __________ 

1 I e , penal servitude for any term not exceeding 5 years , Larceny Act 1916, sect. 2. 

2 R V, Worrall (1836) 7 C & P 516 , and sec R v Rice (1859) Bell C C 87 , R. v. 
Hzekman (1784) 1 Leach C C 318 , R. v Norris (1804) Russ & Ry 69 

S i? V Fi^nch (1834) 1 Moo C C, 418, and see R v Gooch (1838) 8 C. & P 293 

4 i? V. Jones (1858) 27 L J M.C 171 . 7 Cox C C 498. 
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Under the repealed Act of 4 Ggo. 2, c. 32, it was held 
that a person who jDrocured possession of a house under 
a written agreement between him and the landlord, with 
an intention to steal the fixtures belonging to the house 
and did steal the lead, was guilty of a felony.' 

Larceny by Tenants or Lodgers : Section 16 of the 
Larceny Act, 1916, enacts that: “Every person who, 
being a tenant or lodger, or the husband or wife of any 
tenant or lodger, steals any chattel or fixture let to be 
used by such person in or with any house or lodging 
shall be guilty of felony and on conviction thereof liable 
— (a) if the value of such chattel or fixture exceeds the 
sum of five pounds, to penal servitude for any term not 
exceeding seven years ; (b) in all other cases, to imprison- 
ment for any term not exceeding two years, with or with- 
out hard labour; (c) in any case, ^ if a male under the age 
of 16 years, to be once privately whipped in addition to 
any other punishment to ^which he may by law be 
liable.” 

Larceny of Ore in Mines : Section 11 of the Larceny 
Act, 1916,^ enacts that: “*Every person who steals or 
severs with intent to steal, the ore of any metal, or lapis 
calaminaris, manganese, mundick, wad, black cawke, 
black lead, coal, or cannel coal, from any mine, bed or 
vein thereof, shall be guilty of felony and on conviction 
thereof, liable to imprisonment for any term not exceed- 
ing two years with or without hard labouiA” This 
section re-enacts Section 38 of the Larceny Act of 1861.® 

The larceny must be proved a^ in the case of any 
ordinary larceny — i.e,, by evidence of the Telonious 
taking and carrying away of the property of another, 


1 R V Munday (1799) 2 Leach 850, followed m R, v. Rtchards (1911) 1 K.B 260 
a 6 & 7 Geo. 5. c. 50 8 24 & 25 Viet . c 96 
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without the consent of the true owner, and with the 
intention of converting it to the offender’s own use. 
Accordingly, in the case oT R, v. Webb,^ it was held 
not to be larceny for miners employed to bring ore to the 
surface and paid hy the owners according to the 
quantity produced, to remove from the heaps of other 
miners’ ore produced by them and add it to their own, in 
order to increase their wages, since the ore sail remained 
in the possession of the owner. It is essential that the 
indictment should state that the minerals weie stolen 
from the mine and not merely to state that they were 
stolen by persons employed in the mine.^ If a person, 
by means of an innocent agent, does an act which 
amounts to a felony, he and not the innocent agent is 
held accountable for the act, though he may not have 
picked or removed the minerals by his own hand.^ And 
where a prisoner was indicted in one count for stealing 
coal from the mine 8f a particular owner and in the same 
count for stealing coal from the mines of 30 other owners, 
and it appeared that the prisoner was himself a lessee of 
coal and had driven workings from his own mine into 
the beds of 40 different coal owners from all of which he 
had raised coal at one shaft without the sanction of the 
other owners, it was held that the prosecutor could not 
be called upon to elect on which charge he would go to 
the jury, and that although the judge^might direct the 
jury to confine their attention to one particular charge, 
yet the prosecutor was entitled to give evidence in 
support pf all the charges and that proof of sudh charges 
might be^ relied on to show a felonious intent."^ 


1 (1835) 1 Mood, C C 431 

2 i? V Trevenner (1843) 2 M & Rob 476 

3 JR V Bleasdale (1848) 2 C & K 765 

4 Ihtd 
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The difficulty met with in the case of R. v. Web¥ 
* c 

was met by Section 39 of the Larceny Act, 1861,^ which 
enacted that ; ‘‘ Whosoever iDeing employed in or about 
any mine shall take, remove, or concl^ial any ore of any 
metal, or any lapis calaminaris, manganese, mundick, 
or other mineral found or being in such mine, with intent 
to defraud any proprietor of or any adventurer in such 
mine, or any workman or miner employed therein, shall 
be guilty of felony, and being convicted thereof shall 
be liable, at the discretion of the court, to be imprisoned 
for any term not exceeding two years with or without 
hard labour/’ This section still remains in force. 

Section 2 — Malicious Damage to Property. 

Riotous Offences Section 11 of the Malicious 
Damage Act, 1861,® enacts that : If any persons, 

riotously and tumultuously assembled together to the 
disturbance of the public peflce shall unlawfully and with 
force demolish, or pull down or destroy, or begin to 
demolish, pull down, or destroy, any church, chapel, 
meeting-house, or other pl^e of divine worship, or any 
house, stable, coach-house, outhouse, warehouse, office, 
shop, mill, malthouse, hop-oast, barn, granary, shed, 
hovel, or fold, or any building or erection used in farming 
land or in carrymg on any trade or manufacture or any 
brandh thereof, or any building other than sudh as are in 
this section before-mentioned, belonging to the Queen, 
or to any County, Riding, Division, City, Borough, 
Poor Law Union, Parish, or place, or belonging to any 
University, or College or Hall of any University, or to 
any Inn of Court, or devoted or dedicated to public use 


1 (1835) 1 Mood, C C, 431 , see ante p 287. 

» 24&25 Vict.,c 97. 


2 24 & 25 Viet. c. 96 
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or ornament, or erected or maintained by public sub- 
scription or contribution, or any in»achinery, whether 
fixed or movable, prepared for or employed in any manu- 
facture or in any branch thereof, or any steam engine or 
other engine for sinking, working, ventilating or drain- 
ing any mine, or any staith, building, or erection used in 
conducting the business of any mine, or any bridge, 
waggonway, or trunk for conveying minerals from any 
mine, every such offender shall be guilty of felony, and 
being convicted thereof, shall be liable, at the discretion 
of the Court, to be kept in penal servitude for life or for 
any term not less than three years — or to be imprisoned 
for any term not exceeding two years, with or without 
‘hard labour, and with or without solitary confinement.’^ 
Section 12 of the same Act enacts that : If any 
persons, riotously and tumultuously assembled together 
to the disturbance oi^ the public peace, shall unlawfully 
and with force injure or 8amage any such church, 
chapel, meeting-house, place of divine worship, house, 
stable, coach-house, outhouse, warehouse, office, shop, 
mill, malthouse, hop-oast, barn, granary, shed, hovel, 
fold, building, erection, machinery, engine, staith, 
bridge, waggonway or trunk, as is in the last preceding 
section mentioned, every such offender shall be guilty 
of a misdemeanour, and being convicted* thereof shall be 
liable, at the discretion of the Court, to be kept in penal 
servitude for any term not exceeding seven years and 
not less than three years — or to be imprisoned for any 
term not exceeding two years, with or without hard 
labour : F^rovided that if upon the trial of any person 
for any felony in the last preceding section mentioned, 
the jury shall not be satisfied that such person is guilty 
thereof, but shall be satisfied that he is guilty of any 

19 
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offence in this section mentioned, then the jury may 
find him guilty thereof, and he may be punished 
accordingly.” 

, Under the above Section 11, the jury must be satisfied 
that the object of the rioters was to demolish the house, 
etc., and that, if they had carried their intention into 
effect, they would, in fact, have demolished it. If the 
rioters merely do an injury to the house and then of 
their own account go away, as having completed their 
purpose, it is not a beginning to demolish within the 
statute.^ But a total demolition is not necessary to 
satisfy the statute, though the parties were not inter- 
rupted; the fact that ihe rioters left a chimney remaining 
will not take the case out of the provision.® If the 
demolition be in the bond fide assertion of a supposed, 
though unfounded, claim of right, it is not within the 
statute, though it be accompanied by a riot.® 

Sections 2 and 6 of the ^Riot (Uamages) Act, 1886, 
apply in the case of any injury or damage within the 
two foregoing provisions. 

Injuries to Buildings Tenants : Section 13 of the 
Malicious Damage Act, 1861, enacts that : Whosoever 
being possessed of any dwelling-house or other building, 
or part of any dwelling-house or other building, held 
for any term of years or other less term, or at will, or 
held over after .^he termination of any tenancy, shall 
unlawfully and maliciously puil down or demolish, or 
begin to pull down or demolish the same or any part 
thereof, or shall unlawfully and maliciously pj^ill down 


1 R V. Thomas (1830) 4 C & P 239 , R v. Prtce (1833) 5 C & P 510 , R. v Howell 
(1839) 9 C. & P 437 , R, v. Adams (1842) C. & Mar. 299 

2 R V PhtlUps (1842) 2 Mood, C C 252 , R. v. Langford (1842) C. & Mar. 602 . R, v 
Bait (1834) 6 C. & P. 329 

8 R V Philhi>s and R. v. Langford^ su‘pra. 

4 24 & 25 Victn c. 97 
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or sever from the free|jo!d any fixture being fixed in or 
to such dwelling-house or building^ or part of such 
dwelling-house or building:’ shall be guilty of a mis- 
demeanour.’’ 

In the Metropolitan Police District, if a tenant or 
lodger wilfully and maliciously damages either the 
premises let to him or any furniture therein which does 
not belong to him and complaint is made to a police 
magistrate within a calendar month of the commission 
of the act of damage, or of the end of the tenancy, such 
tenant or lodger shall pay to the landlord or party 
aggrieved such sum as the magistrate shall think reason- 
able, but not exceeding J15, as compensation for the 
damage done.^ 

Injuries to Manufactures, Machinery, etc. : 
Section 14 of the Malicious Damage Act, 1861, enacts 
that: Whosoever* shall unlawfully and maliciously 

cut, breaks or destroy, or damage with intent to destroy 
or to render useless, any goods or article of silk, woollen, 
linen, cotton, hair, mohair, or alpaca, or of any one or 
more of those materials mixe’d with each other or mixed 
with any other material, or any framework-knitted piece, 
stocking, hose, or lace, being in the loom or frame, or 
on any machine or engine, or on the rack or tenters, 
or in any stage, process, or progress of^manufacture, or 
shall unlawfully and maliciously cut, bi^ak, or destroy, 
or damage^ with intent to destroy or render useless, any 
warp or shute of sjilk, woollen, linen, cotton, hair, mohair, 
or alpaca, or of any one or more of those materials 
mixed with each other or mixed with any other material, 
or shall unlawfully and maliciously cut, break or destroy, 


1 Metropolitan, Police Courts Act, 1839 (2 & 3 Vict . c. 71) Sect, 38» 
See R. V. Tacey (1821) Russ & Ry 452 
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or damage with intent to destroy 9r render useless, any 
loom, frame, machine, engine, rack, tackle, tool, or 
implement, whether fixed or movable, prepared for or 
employed in carding, spinning, throwing, weaving, 
fulling, shearing, or otherwise manufacturing or pre- 
paring any such goods or articles or shall by force enter 
into any house, shop, building, or place, with intent to 
commit any of the offences in this section mentioned, 
shall be guilty of felony, and being convicted thereof 
shall be liable, at the discretion of the Court, to be kept 
in penal servitude for life or for any term not less than 
three years — or to be imprisoned for any term not exceed- 
ing two years, with or without hard labour, and with or 
without solitary confinement, and, if a male under the 
age of 16 years, with or without whipping.’* 

Section 15 of the same Act enacts that : Whosoever 
shall unlawfully and maliciously cut break, or destroy, 
or damage^ with intent to destroy or to render useless^ 
any machine or engine, whether fixed or movable, used 
or intended to be used for sowing, reaping, mowing, 
thrashing, ploughing, or draining, or for performing any 
other agricultural operation, or any machine or engine, 
of any tool or implement, whether fixed or movable, 
prepared for or employed in any manufacture whatsoever 
(except the mam^facture of silk, woollen, linen, cotton, 
hair, mohair, of alpaca goods, or goods of any one or 
more of those materials mixed with each other or mixed 
with any other material, or framework-knitted piece, 
stocking, hose or lace), shall be guilty of feldny, and 
being convicted thereof shall be liable, at the discretion 
of the Court, to be kept in penal servitude for any term 
not exceeding seven years and not less than three years 


1 See R, V. msher (1865) 1 C,C,R 7 
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— or to be imprisone4 for any term not exceeding two 
years, with or without hard^ labour, £?nd with or without 
solitary confinement, and, if a male under the age of 16 
years, with or without whipping/' Thus, the destruc- 
tion of a part of a thrashing machine which has been 
taken to pieces and separated is within this section.^ 

Injuries to Corn, Trees and like Productions : 
Section 19 of the same Act enacts that : “ Whosoever 
shall unlawfully and maliciously cut or otherwise destroy 
any hopbinds growing on poles in any plantation of hops 
shall be guilty of felony, and being convicted thereof 
shall be liable, at the discretion of the Court, to be kept 
in penal servitude for any term not exceeding fourteen 
and not less than three years, — ^or to be imprisoned for 
any term not exceeding two years, with or without hard 
labour, and with or -without solitary confinement, and, 
if a male under the age of s«:teen years, with or without 
whipping." 

Section 20 of the same Act enacts that : “ Whosoever 
shall unlawfully and maliciously cut, break, bark, root 
up, or otherwise destroy or damage the whole or any 
part of any tree, sapling, or shrub, or any underwood, 
growing in any park, pleasure ground, garden, orchard, 
or avenue, or in any ground adjoining^ or belonging to 
any dwelling house (in case the amount of the injury 
done shall exceed the sum of one pound), shall be guilty 
of felon;^, and being convicted thereof shall be liable, 
at the discretion of the Court, to be kept in penal servi- 
tude for tfie term of three years, — or to be imprisoned for 
any term not exceeding two years, with or without hard 


1 R. V Mackerel (183U 4 C. & P 448 . R v Ptdler (1831) thtd . 449 , and see 
further R v Bariteit and R v Chtth, 2 Dea C L 1517 , R v West, thul„ 1518 
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labour, and with or without solirary confinement, and, 
if a male under th^ age of sixteen years, with or without 
whipping.” 

Section 21 of the same Act enacts that ; “ Whosoever 
shall unlawfully and maliciously cut, break, bark, root 
up, or otherwise destroy or damage the whole or any 
part of any tree, sapling, or shrub, or any underwood, 
growing elsewhere than in any park, pleasure ground, 
garden, orchard, or avenue, or in any ground adjoining to 
or belonging to any dwelling house (in case the amount 
of injury done shall exceed the sum of five pounds), shall 
be guilty of felony, and being convicted thereof shall be 
liable, at the discretion of the court, to be kept in penal 
servitude for the term of three years, — or to be 
imprisoned for any term not exceeding two years, with 
or without hard labour, and with or without solitary 
confinement, and, if a male unde? the age of sixteen 
years, with or without whipping.’' 

Section 22 of the same Act enacts that : Whosoever 
shall unlawfully and maliciously cut, break, bark, root 
up, or otherwise destroy or damage the whole or any 
part of any tree, sapling, or shrub, or any underwood, 
wiheresoever the same may be growing, the injury done 
being to the ampunt of one shilling at the least, shall, 
on conviction threreof before a justice of the peace, at the 
discretion of the justice, either be committed to the 
common gaol or house of correction, there to be 
imprisoned only, or to be imprisoned and kept to hard 
labour for any term not exceeding three months, or else 
shall forfeit and pay, over and above the amount of the 
injury done, such sum of money, not exceeding five 
pounds, as to the justice shall seem meet; and whoso- 
ever, having been convicted of any such offence, either 
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against this or any-tformer Act of Parliament, shall 
afterwards commit any of t}je said offences in this section 
before mentioned^ and shall be convicted thereof Jn like 
manner, shall for such second offence be committed to the 
common gaol or house of correction, there to be kept 
to hard labour for such term, not exceeding twelve 
months, as the convicting justice shall think fit; and 
whosoever, having been twice convicted of any such 
offence (whether both or either of such convictions shall 
have taken place before or after the passing of this Act), 
shall afterwards commit any of the said offences in this 
section before mentioned, shall be guilty of a mis- 
demeanour and being convicted thereof shall be liable, 
at the discretion of the Court, to be imprisoned for any 
term not exceeding two -years, with or without hard 
labour, and with or without solitary confinement, and, 
if a male under the age of sixteen years, with or without 
whipping.” 

Section 23 of the same Act enacts that : Whosoever 
shall unlawfully and maliciously destroy, or damage 
with intent to destroy, any plant, root, fruit, or vegetable 
production, growing in any garden, orchard, nursery 
ground, hothouse, greenhouse or conservatory, shall, 
on conviction thereof before a justice of the peace, at the 
discretion of the justice, either be committed to the com- 
mon gaol or house of correction, there-^to be imprisoned 
only, or to be imprisoned and kept to hard labour, for 
any term not exceeding six months, or else shall forfeit 
and paj^, over and above the amount of the injury done, 
such sum of money not exceeding twenty pounds as to 
the justice shall seem meet; and whosoever, having 
been convicted of any such offence, either against this or 
any former Act of Parliament, shall afterwards commit 
any of the said offences in this section before mentioned, 
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shall be guilty of felony, and bdng convicted thereof 
shall be liable, at the discretjon of the Court, to be kept 
in penal servitude for the term of thrpe years, or to be 
imprisoned for any term not exceeding two years, with 
or without hard labour, and with or without solitary con- 
finement, and, if a male under the age of sixteen years, 
with or without whipping.” 

Section 24 of the same Act enacts that : ‘‘Whosoever 
shall unlawfully and maliciously destroy, or damage 
with intent to destroy, any cultivated root or plant used 
for the food of man or beast, or for medicine, or for 
distilling, or for dyeing, or for or in the course of any 
manufacture, and growing in any land, open or inclosed, 
not being a garden, orchard or nursery ground, shall, 
on conviction thereof before a justice of the peace, at the 
discretion of the justice, either be^ committed to the 
common gaol or house c# correction, there to be 
imprisoned only, or to be imprisoned and kept to hard 
labour, for any term not exceeding one month, or else 
shall forfeit and pay, over afid above the amount of the 
injury done, such sum of money not exceeding twenty 
shillings as to the justice shall seem meet, and in default 
of payment thereof, together with the costs, if ordered, 
shall be committed as aforesaid for any term not exceed- 
ing one month, unless payment be sooner made; and 
whosoever, having been convicted of any such offence 
either against this or any former Act of Parliament shall 
afterwards commit any of the said offences in this section 
before mentioned, and shall be convicted thereof in like 
manner, shall be committed to the common gaol or 
house of correction, there to be kept to hard labour for 
such term not exceeding six months as the convicting 
justice shall think fit.” 
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Injuries to Fences : Section 25 of the same Act, 
enacts that : Whosoever shalF unlawfully and 

maliciously cut, break, throw down, or in anywise 
destroy any fence of any description whatsoever, or any 
wall, stile, or gate, or any part thereof respectively, shall, 
on conviction thereof before a justice of the peace, for 
the first offence forfeit and pay, over and above the 
amount of the injury done, such sum of money not 
exceeding five pounds as to the justice shall seem meet, 
and whosoever, having been convicted of any such 
offence, either against this or any former Act of Parlia- 
ment, shall afterwards commit any of the said offences 
in this section before mentioned, and shall be convicted 
thereof in like manner, shall be committed to the com- 
mon gaol or house of correction, there to be kept to hard 
labour for such term not exceeding 12 months as the 
convicting justice shall think fit.” 

% 

Injuries to Machinery, Itc., at Mines : Section 29 
of the same Act enacts that : Whosoever shall unlaw- 
fully and maliciously pull down or destroy, or damage 
with intent to destroy or fender useless, any steam- 
engine or other engine for sinking, draining, ventilating, 
dr working, or for in anywise assisting in sinking, drain- 
ing, ventilating, or working any mine, or any appliance 
or apparatus in connection with any such steam or other 
engine, or any staith, building, or erection used in 
conducting the business of any mine, or any bridge, 
waggonway, or trunk, for conveying minerals from any 
mine, whether such engine, staith, building, erection, 
bridge, wggonway, or trunk be completed or in an 
unfinished state, or shall unlawfully and maliciously 
stop, obstruct or hinder the working of any such steam 
or other engine, or of any such appliance or apparatus as 
aforesaid, with intent thereby to destroy or damage any 
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mine, or to hinder, obstruct, or deiay the working thereof 
or shall unlawfully and m^iciously wholly or partially 
cut through, sever, break or unfastep, or damage with 
intent to destroy or render useless, any rope, chain, or 
tackle, of whatsoever material the same shall be made, 
used in any mine, or in or upon any inclined plane, rail- 
way or other way, or other work whatsoever, in anywise 
belonging or appertaining to or connected with or 
employed in any mine or the working or business 
thereof, shall be guilty of felony, and being convicted 
thereof shall be liable, at the discretion of the Court, to 
be kept in penal servitude for any term not exceeding 
seven years and not less than three years, — ^or to be 
imprisoned for any term not exceeding two years, with 
or without hard labour, and with or without solitary con- 
finement, and, if a male under the age of 16 years, with 
or without whipping.” 

It is immaterial wheth^ the structure within this 
section is in a finished or unfinished state. A scaffold 
erected at some distance above the bottom of a mine 
for the purpose of working^a vein of coal on a level with 
the scaffold, was held to be an “erection” used in 
conducting the business of the mine.^ Similarly, where 
an aqueduct or wooden trough was used for conveying 
water to a pond half a mile from the mine, and the water 
was used for washing ore from the mine and the slag 
ore from old refuse heaps, the aqueduct was held to be 
within the provision as an “ erection ” used in con- 
ducting the business of the mine.® Whdre a steam-engine 
used in working a mine had been stopped and^locked up 
for the night, and the prisoner got into the engine house 
and set it going and, there being no machinery attached. 


1 i? V. Whiiitngham (1840) 9 C & P. 234- 

2 Bccrwell v WtniersioJ^e (1850) 19LJ (NS)QB 206. 
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the engine went with great velocity and received injury, 
this was held to be a damaging of the engine within the 
statute/ Where mine was worked by a steam-engine 
to which a winding drum was attached, it was held 
under the repealed Act of 7 and 8 Geo. 4 c. 30, sec. 7, 
that proof of damaging the drum would not support an 
indictment which charged the prisoner with damaging 
the steam-engine/ But since the words of the statute of 
1861 include any appliance or apparatus in connection 
with any such steam or other engine,” and apply also 
to many other injurious acts which were not mentioned in 
the repealed Act of 7 and 8 Geo. 4, c. 30, it was held that 
where an offender plugged the feedpipe of a steam engine 
and displaced other parts of the engine in such a way 
as to render it temporarily useless and liable to cause an 
explosion, there was a damaging of the engine within the 
statute.® 

• 

Other Injuries : Section 51 of the same Act enacts 
that : ‘‘ Whosoever shall unlawfully and maliciously 
commit any damage, injury, or spoil to or upon any real 
or personal property whatsbever, either of a public or 
private nature, for which no punishment is herem-before 
provided, the damage, injury, or spoil being to an amount 
exceeding five pounds, shall be guilty of a misdemeanour 
and being convicted thereof shall be liable, at the discre- 
tion of the Court, to be imprisoned for any term not 
exceeding two years, with or without hard labour; and in 
case any such offence shall be committed between the 
hours of nine of the clock in the evening and six of the 
clock in Ihe next morning, shall be liable, at the discre- 
tion of the Court, to be kept in penal servitude for any 


1 R. V Norrts (1840) 9 C & P 241 

2 JR. V. WhtiHngham (1840) 9 C & P 234 

3 R V Ftsher (1865) 1 C C R 7 
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term not exceeding" five years andfjnot less than three, or 
to be imprisoned for any term not exceeding two years, 
with or without hard labour.” 

Section 52 of the same Act enacts that : “ Whosoever 
shall wilfully or maliciously commit any damage, injury 
or spoil to or upon any real or personal property what- 
soever, either of a public or private nature, for which no 
punishment is herein-before provided, shall, on con- 
viction thereof before a justice of the peace, at the dis- 
cretion of the justice, either be committed to the common 
gaol or house of correction, there to be imprisoned only, 
or to be imprisoned and kept to hard labour for any 
term not exceeding tw^o months, or else shall forfeit and 
pay such sum of money not exceeding five pounds as to 
the justice shall deem meet, and also' such further sum 
of money as shall appear to the justice to be a reasonable 
compensation for the damag'e, injury, or spoil so com- 
mitted, not exceeding the sum of five pounds; which last- 
mentioned sum of money shall, in the case of private 
property, be paid to the party aggrieved; and in the case 
of property of a public nature or wherein any public 
right is concerned, the money shall be applied in the 
same manner as every penalty imposed by a justice of 
the peace under this Act; and if such sums of money, 
together with costs (if ordered), shall not be paid either 
immediately after the conviction, or within such period 
as the justice shall at the time of the conviction appoint, 
the justice may commit the offender 'to the comrhon gaol 
or house of correction, there to be imprisoned ocily, or to 
be imprisoned and kept to hard labour, as the justice 
shall think fit, for any term not exceeding two months, 
unless such sums and costs be sooner paid : Provided 
that nothing herein contained shall extend to any case 
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where the party acted finder a fair and reasonable sup» 
position that he had a right to do the ^ct complained of > 
nor to any trespass^ not being wilful and malicious, com- 
mitted in hunting, fishing or in the pursuit of game, but 
that every sudh trespass shall be punishable in the same 
manner as if this Act had not passed.” 

Section 53 of the same Act enacts that : “ The provi- 
sions in the last preceding section contained shall extend 
to any person who shall wilfully or maliciously commit 
any injury to any tree, sapling, shrub, or underwood^ 
for which no punishment is herein-before provided.” 



CHAPTER XVIII. 


INVENTORIES AND VALUATIONS OF 
FIXTURES. 

Section 1 — Introductory. 

When Inventories and Valuations Required : An 
inventory of articles may be described as a detailed list 
of the articles intended to be included therein, such as 
is usually made for business purposes with regard to 
the particular subject-matter.^ The object of a valuation 
of such articles is to fix a price in respect of each article.^ 

From the foregoing chapters it will have been seen 
that inventories of fixtures may be required to be made 
if it is desired to attach an schedule of fixtures to a 
conveyance of land or buildings by way of sale, assign- 
ment, or mortgage ; or if fixtures are included in a sale 
of chattels, or are the subject of sale or mortgage apart 
from the land; or if fixtures are acquired compulsorily 
under the Lands Clauses Acts ; or if fixtures belonging 
to a landlord or outgoing tenant are to be purchased 
by the incoming tenant or landlord; or if the fixtures 
on a sale of premises are to be purchased at a valua- 
tion; or if, as is usual, fixtures are to be included in 
an inventory of articles on the letting of a furnished 
house; or when premises are assessed*' for rating pur- 
poses; or a valuation is necessary for puiyoses of 
estate duty; or for the purpose of insurance against 
fire, etc. 


1 See V Banner (1887) 20 Q.B.D. 114. 

2 Re Catus-W^lson (1886) 18 Q.B D. 7. 
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Generally speaking^ valuations are necessary when- 
ever inventories are made. Thus a valuation is neces- 
sary if fixtures are to be pmd for separately on a sale 
of premises; or if the landlord or incoming tenant 
purchases fixtures from the outgoing tenant or land- 
lord; or when fixtures are acquired compulsorily under 
the Lands Clauses Acts; or it becomes necessary at 
the determination of a lease to estimate for dilapida- 
tions, whether the premises were let furnished or 
unfurnished; or when fixtures are the subject of a bill 
of sale, whether absolute or conditional, or in any 
case where fixtures are to be severed from the land on 
a sale; or in order to estimate the amount by which 
the fixtures enhance the rateable value of the premises to 
which they are annexed; or where it is necessary to 
assess estate duty; or tenant-right; or it is desired to 
insure the fixtures and premises against damage or 
loss by fire, etc. • 

Statutory Provisions as to Valuations : An 
appraiser is any person who values or appraises any 
kind of property, real or personal, or any estate or 
interest therein, or any effects whatsoever, for a fee or 
reward; and is required to take out a licence (costing 
£ 2 ) in accordance with the provisions of the Appraisers’ 
Licences Act, 1806 the penalty for acting as an 
appraiser without a licence being £50.^, An auctioneer 
who is duly licensed as such (by a licence costing £10), 
may, however, act as an appraiser without an 
additional licence and a duly licensed appraiser 
may, of • course, act as a house agent without 
additional licence.^ If a person acts as a valuer of 


1 46 Geo. in c 43. sect 6 
® Ibtd , sects. 4-6. 


3 Ibnd , sect 7 , 24 & 25 Vict, c, 21, sect 11 

4 24 & 25 Vict c 21, sect 13 
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property without being lipensed^ as an appraiser, he 
cannot recover any remuneration or reward in respect 
of such valuation.* 

Every appraiser by whom an appraisement or valua- 
tion chargeable with stamp duty is made, must, within 
14 days after the making thereof, write out the same 
upon duly stamped material, showing the full amount 
thereof ; and if he neglects or omits to do so, or in any 
other manner discloses the amount of the appraisement 
or valuation, is liable to a fine of £50 ; and every person 
who receives from any appraiser, or pays for the making 
of any such appraisement or valuation which is not 
so written out and stamped, is liable to a fine of £20.“ 

Section 2— As Between Vendors and Purchasers 
OF Land. 

On a conveyance of land, all fixtures,® including 
those which are termed tencgit’s fixtures, will be held to 
be included in the contract for sale and will pass by the 
conveyance with the premises, in the absence of express 
stipulations to the contrary, or unless a contrary inten- 
tion can be inferred.^ On a sale of land it is usual to 
insert a condition as to fixtures if the purchaser is to pay 
for any ; and the price is either stated in the particulars 
of sale, or the condition provides that the price shall be 
as determined b]i?^valuation. Upon a sale at a valuation 
where the mode of valuation is specified, it must be 
strictly followed, and the purchaser is not bound until 
and unless the valuation is made according to t|je agree- 
ment; and a valuation determined in accordance with 

1 Palh V Force (1848) 12 A. & E NS 666. 

2 Stamp Act, 1891, sect, 24 

S See Ex pie. Quincy (1750) 1 Atk 477 

4 Conv Act, 1881, sect, 6 Colegrave -v.Dias Santos (1823) 2 B, & C 76, HUchman 
V. Walton (1838) 4 M & W 409 , and see ante, Ckap IX 
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the terms of the contact is conclusive in the absence of 
fraud or collusion.^ Where the agreement stipulates 
that the sale shall be at a ^air valuation, no particular 
means of ascertaining the price being indicated, the 
Couit will, if necessary, direct the mode of valuation." 

As between vendors and purchasers of land, the fix- 
tures are valued as fixtures, not as chattels, unless 
there is an agreement to the contrary. 

Section 3 — As Between Landlord and Tenant. 

The relation of landlord and tenant gives rise to a 
variety of dealings between both persons in respect of 
fixtures. When a lease is granted of unfurnished pre- 
mises, and the demise comprises anything of the nature 
of tenant’s fixtures, it is advisable that a complete 
schedule of such fixtures should be attached to the lease 
so that there may be no dispute later on as to the 
tenant’s right to rgnove any of them, and so that the 
landlord’s claim to damage against the tenant for any 
that may have been removed or injured may be clear. 
Where furnished houses are let, the fixtures are as a 
rule included in the inventory of furniture and effects; 
the inventory being made and checked by the land- 
lord’s agent. In such cases, many articles in the 
nature of landlord’s fixtures are frequently included. 
Moreover, in many cases of letting, whether the pre- 
mises are furnished or unfurnishecff the tenant is 
required to purchase the tenant’s fixtures from' the land- 
lord at the time of the granting of the lease; such 
fixtures hs the tenant purchases in this way he may, 
in accordance with the general law, remove at the end 
of the term, or he may assign his right of removal to 
an incoming tenant, or he may re-sell to the landlord, 

1 Milnes V Gery (1807) 14 Ves 400, Gourlay v. Somerset (1815) 19 Ves 430. 

^ Ib^d , Marsh v Joites (1889) 40 Ch. D 563 


20 
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In the case of agricultural holdings, an inventor]^ 
and valuation of«-tenant-ri^ht will include all fixtures 
for which the tenant has the right to ^compensation, and 
all fixtures erected or acquired by the tenant for which 
he has no right to compensation but which he may 
remove and which the landlord has agreed to purchase. 
The latter class generally includes all fixtures which 
the tenant acquired on entry and which still remain 
annexed to the premises. 

Where the landlord elects to purchase fixtures from 
the tenant, he must, in the case of agricultural fixtures, 
pay to the tenant the fair value thereof to an incoming 
tenant. This basis of value is generally adopted in all 
other cases of fixtures purchased by the landlord from 
the outgoing tenant, and not the value of the articles 
as severed chattels. In respect of landlord’s fixtures 
lost or injured, ‘which the tenant is under liability to 
make good or to pay conjpensation for, the valuation 
is made as in other cases of dilapidation. 

Where there is no agreement between the landlord 
and the outgoing tenant* in respect of such fixtui'es 
as the tenant has the rig'ht tO' remove and for which he 
is not entitled to- compensation under the Agricultural 
Holdings Acts, the landlord is not obliged to pay for 
any of such fixtures left by the tenant at the end of his 
term, since fixtures are part and parcel of the freehold, 
and the tenant is then considered to have abandoned 
his right of removal.^ It should be observed, however, 
that, in some cases, the tenant may be entitled by 
custom to claim the value of such fixtures from the 
landlord, or, if they are not purchased by the landlord, 
to remove them within a reasonable time after the term. 


1 See unie^ Chapter VIII. 
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An inventory of fissures properly appraised and signed 
by a valuer, whom the landlord and tenant appoint for 
the purpose, will, if the tenant by his conduct adopt it, 
enableAhe landlord to recover the price of them as upon 
an account stated, without giving further evidence of 
the contract for the sale of the articles or of their valued 
And It would appear that where fixtures are purchased 
and possession delivered of them upon such an inventory 
and appraisement, it amounts to a part performance suffi- 
cient to take an agreement for the sale of premises out 
of the operation of the Statute of Frauds d 

Section 4 — As Between Outgoing and Incoming 
Tenants. 

An outgoing tenant may sell to an incoming tenant 
only those fixtures which he is entitled to remove. As 
a general rule, the price which the incoming tenant is 
required to pay in such ca#es is a fair proportion of the 
•original cost of the articles, allowing for depreciation, 
plus a fair proportion of the cost of fixing.® 

It should be remembered that, except in the case of 
agricultural fixtures, the tenant’s right of removal must 
be exercised during the term,^ in the absence of an agree- 
ment with the landlord to the contrary ; and even if the 
holding is agricultural, he must remove his fixtures® 
before or within a reasonable time after the termina- 
tion of the tenancy. He cannot, therefore, by agreement 
or otherwise, convey to an incoming tenant, without the 
landlord’s consent, a greater right or title than he him- 
self pos^ipsses. Conseqaeotly, if the outgoing tenant’s 
fixtures are permitted to remain annexed to the freehold 


1 Salmon v. Watson 4 Moo P C. 73 

2 Bowers v Caior (1798) 4 Ves 91 

^ See Thompson v. Petiitt (1840) 17 Q B 101 


^ See ante. Chapter VIII 
5 See ante, p 119. 
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after the time within which they^ may be removed has 
expired, they wilh belong Jo the landlord as part and 
parcel of the freehold and may no longer be removed 
even by the incoming tenant, notwithstanding that the 
incoming tenant has paid for them to the outgoing 
tenant their full value as fixtures. The incoming tenant 
should therefore take especial care to ascertain that he 
will have a good title as against the landlord to any 
fixtures he purchases from the outgoing tenant.^ To 
ensure this, it is usual to specify the fixtures so purchased 
in a schedule to the new lease between the landlord and 
the incoming tenant and to insert in the new lease an 
express provision that the tenant (i.e., the incoming 
tenant) shall be at liberty at any time during the term 
to remove and dispose of them (among other things) as 
tenant’s fixtures. 

If after a valuation has been made as between an out- 
going and an incoming tenant anti the price has been 
paid, the incoming tenant discovers he has paid for too 
much, or for things not included in the valuation, he 
cannot recover the overpayments in an action for money 
had and received unless he has given notice of the 
error, and demanded back the money before he brings 
the action.® 

An outgoing tenant, who has quitted possession of the 
premises, has mo right to re-enter on the incoming 
tenant to remove any fixtures whatsoever.® 

Section 5 — Other Cases. 

Mortgage of Premises ; Where premises *are mort- 
gaged, it may be desirable to attach to tke deed or 
memorandum of charge a schedule of the fixtures which 


1 ElhoU V Btshop (1854) 10 Ex 496, 11 Ex. 113; Burt v. Hasleti (1856) 18 C.B. 
162, 893 

Freeman v, Jeffrtes (1869) 4 Ex 189 , and see Baker v Courage (1910) 1 K B. 65 
3 Leader v Homewood 5 C.B , N.S 546 
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it is intended shoulc^ be included or excluded from 
the security. In the absence of any^evidence of inten- 
tion to the contrary, all fixtures annexed to the pre- 
mises pass as part of the security; and it should be 
remembered that an imperfect enumeration of the 
articles to be included or excluded from the security 
may give rise to difficulties.^ 

Sale Apart from Land : Where fixtures are sold 
apart from the land an inventory is desirable. The 
basis of valuation in such a case is, of course, their 
value as severed chattels, and not as fixtures. 

^Mortgage Apart from Land : Where fixtures are 
mortgaged apart from the land, if of the value of 
£30 or over, the mortgage is within the Bills of Sale 
Acts, and an inventory is necessary. In this case, 
again, the fixtures are valued as severed chattels.^ 

Execution : Where fixtures are taken in execution, 
an inventory is also necessary; and tfie fixtures are, in 
this case also, valued as severed chattels.® 

Compulsory Purchase : Where lands are compul- 
sorily acquired under the Lands Clauses Acts, the 
various persons who have interests in the land are 
entitled to compensation for all damage which they 
may suffer by reason of the taking. Thus, where a 
factory is taken, which is let by a landlord to a tenant, 
both the landlord and the tenant are entitled to* com- 
pensation in respect of their respective interests in the 
factory. The la,ndlord’s fixtures would, doubtless, be 
taken, but the tenant’s fixtures which he had the right 
to remove might be removed or left at the tenant’s 
option. If the tenant elects to leave any of them, the 
promoters who take the land are bound to take and 


1 See generally anie t>i> 186, 187 


2 See ante p 75. 


8 See ante pp 236-239. 
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pay for them, although they are^ trade fixtures/ and 
the basis of compe?asation is in respect of their value 
as fixtures. But in respect of those fixtures which are 
removed, the promoters are required to pay only the 
loss occasioned by their being less valuable after 
removal, or the expense of adapting them to new pre- 
mdses. In the case of shops and offices, particularly, 
the risk of the trade fixtures being ill-suited to the new 
premises is very great, and as much as 75 per cent, of 
their value is a common allowance for depreciation in 
such cases. 

In cases of this kind, care should be taken that com- 
pensation is given to the true owners of the fixtures, 
and proper inventories should be made and agreed with 
the respective parties. 

Rating Purposes : It has been pointed out that 
fixtures are not rateable per se, but that in many cases 
they have to be taken into account in assessing the 
annual value of property for rating purposes, because 
they enhance the annual value of the occupation.^ In 
such cases an inventory is made of the fixtures, e.g., 
trade machinery, and a present value is assigned to 
them as fixtures; a proper percentage of this value, 
e.g., 7J per cent., is then taken as representing the 
annual value. 

Estate Duty : Where the premises belonged to the 
deceased as owner in fee, the fixtures are valued, for 
purposes of estate duty, as fixtures. Where the pre- 
mises do not so belong, the fixtures ‘are valjued as 
chattels. 

Insurance : For purposes of insurance against 
damage by fire, etc., fixtures are valued as fixtures, 
and at their full cost of re-instatement. 


1 Gtbsonv. HarumersfmihRly Coy (1862) 2 Dr. & Sm. 603 ^ Seefl:nte.Cliap XIIL 
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Section* 6 — StaIup Duty on Valuations. 

% 

A written valuation or appraisement of fixtures must 
have the proper stamp required by statute, otherwise it 
cannot be received in evidence. This is regulated by the 
Stamp Act, 1891d b}’' which the following duties are 
imposed upon appraisements or valuations of any pro- 
perty or of any interest therein, or of the annual value 
thereof, or of any dilapidations, or of any repairs 
wanted, or of the materials, etc., used in an}^ building, 
or of any artificer's work whatsoever : 

£ s. d. 

Where the amount of the appraise- 
ment or valuation does not 
exceed ... . . . £5 3 

Exceeds £5 and does not exceed £10 6 
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£100 

- 5 
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£100 


yy 

£200 

10 

0 

J J 

£200 

> y 

yy 

£500 

15 

0 

J J 

£500 

. . . 

. . . 

. . 

1 0 

0 


The above Act, however, exempts ^om stamp duty 
appraisements, etc., made for, and for tlfe information of, 
one party onlj and not being in any manner obligatory 
as between parties either by agreement or operation of 
law; or made for the purpose of ascertaining the legacy 
or succession duty payable in respect of the property 
appraised or valued.^ 


1 54 & 55 Vict, c 39, sect. 24, and 1st Sched 

2 See Atkinson v. Fell 5 M & S 240 ; Jackson v. Stopherd 2 Cr & M 361 
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Where nothing but 'the. mere^ value of fixtures is 
referred to appraisers, for the purpose of ascertaining 
the amount due between two parties, it^is sufficient if the 
written valuation has an appraisement stamp, and an 
award stamp is not necessary.^ But if, in ascertaining 
the value of the property, the matter assumes the 
character of a judicial inquiry, as where the value is 
fixed by a reference to arbitration, it being intended that 
a decision shall be arrived at upon evidence adduced by 
the parties, such decision may properly be considered 
as an award and should be stamped accordingly.^ 

Section 7 — Duties and Remuneration of Valuers. 

A valuer or appraiser must exercise due care and 
diligence in the performance of services undertaken 
by him ; and for any breach of this duty he is liable to 
his employer in damages.® In Jenkins v. Betham,^ it 
was laid down that a person who holds hipiself out as 
a valuer of ecclesiastical pfoperty, though he is not 
bound to possess a precise and accurate knowledge of 
the law respecting the valuation of dilapidations as 
between outgoing and incoming incumbent, is bound 
to bring to the performance of the duty he undertakes 
a knowledge of the general rules applicable to the 
subject, and of the broad distinction which exists 
between a valuation as between outgoing and incom- 
ing tenants, and^a valuation as between outgoing* and 
incoming incumbents. The same principles apply 
generally in all cases of valuations by persons who hold 
themselves out as valuers and appraisers.® 


^ Leeds v Burrows 12 East 1 , Perli%fis v Poits 2 Chit 399 . and see Bos v, 
Helsham 2 Ex 72 

2 Re Hopper 2 Q B 367 
® Scholes V Brook (1891) 64 L T 674 
4 (1855) 15 C B 168 

^ See MoneyPenny v Hariland (1824) 1 C & P. 352. 
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The valuer’s remuneration is to be fixed according to 
his labour and not according to the ^mount of bills he 
looks over or the amount of ?he money expended or to- be 
expended,^ although a commission of 6 per cent, on the 
sum laid out, when such was proved to be the usage, 
has been allowed.^ If the valuer makes an estimate 
which turns out to be incorrect tO' a considerable amount 
and consequently of no use, through his omitting to 
take reasonable precaution in forming his judgment, he 
is not entitled to recover anything for his pains, speci- 
fications, or estimates made for the work.® This is, how- 
ever, a dangerous ground of defence in a claim for 
remuneration, as the question whether the work done 
was or was not of any use or value to the defendant is 
a question for the jury;^ and it is frequently better to 
pay the sum demanded as an agreed sum and afterwards 
to bring a cross-action for damages on the ground of the 
valuer’s negligencew and want of due care and skill. 
The usual fee for a valuati(5n of fixtures is £5 per cent, 
on the first £500 and £2J per cent, on the residue. 

Where in making the valuation the valuer acts as 
an appraiser within the meaning of the Appraisers’ 
Licenses Act, 1806,® and the Revenue Act, 1846,® by 
which latter an annual duty of £2 is imposed, he cannot 
recover his charges unless duly licensed as an appraiser 
or as an auctioneer^ or house agent.® 


^ Ui>sdell V, Stewart ^1793) Peake 255. 

2 Chapman v De Tastet (1817) 2 Stark, 294; JilaUby v Chrihtie U795) 1 Esp. 340 
8 Moneypenny v Hartland (1824-6) 1 C. & P. 352; Whtihv v. DtlUm (i860) 2 
F. &F 67 

4 Farnsworth v Garrard (1807) 1 Camp. 38; Bracey v riS-lOf 12 A & E 373. 

8 46 Geo 3, c. 43. 

6 8 «& 9 Vict c, 76 

7 Palk V. Force (1848) 12 Q.B, 666. 

^ Revenue Act 1861 (24 & 25 Vict, c. 21). 
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I. 

THE LANDLORD AND TENANT ACT, 1851. 

(14 and 15 Viet., Ch. 25.) 

An Act tO' improve the Law of Landlord and Tenant in relation 
to Emblements, to Growing Crops seized in Execution, and to 
Agricultural Tenants’ Fixtures. [24th July, 1851.]’ 

’^THEREAS it is expedient to amend the Law to prevent or 
lessen the Evils of the Right to Emblements, and the 
Loss and Injury arising therefrom, and also the Law relating 
to Growing Crops seized under Executions, and to Agricultural' 
Fixtures : Be it therefore declared, etc. 

— That if any tenant of a farm or lands shall, after the 
passing of this Act, with the consent in writing of the landlord 
for the time being, at his own cost and expense, erect any farm- 
building, either detached or otherwise, or put up any other 
building, engine, or machinery, either for agricultural purposes 
or for the purposes of trade and agriculture (which shall not 
have been erected or put up iff pursuance of some obligation in 
that behalf), then all such buildings, engines, and machinery 
shall be the properly of the tenant and shall be removable by 
him, notwithstanding the same may consist of separate build- 
ings, or that the same or any^part thereof may be built in or 
permanently fixed to the soil, so as the tenant making any such 
removal do not in anywise injure the land or buildings belonging 
to the landlord, or otherwise do put the same in like plight and 
condition, or as good plight and condition, as the same were 
in before the execution of anj^thing so removed : Provided, never- 
theless, that no tenant shall, under the provision last aforesaid, 
be entitled to remove any such matter or th^g as aforesaid with- 
out first giving to the landlord or his agent 'one month’s previous 
notice in writing of his intention so to do; and thereupon it 
shall be lawful for the landlord or his agent on his authority 
to elect to purchase the matters and things so proposed to be 
removedi or any* O'f them, and the right to remove the same 
shall thereby cease, and the same shall belong to the landlord ; 
and the #/alue thereof shall be ascertained and determined by 
two referees, one to be chosen by each party, or by an umpire 
to be named by such referees, and shall be paid or allowed in 
account by the landloi'd who shall have so elected to purchase- 
the same. 

5.— Nothing in this Act shall extend to Scotland, 
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THE ‘AGRICULTURAL HOLDINGS (ENGLAND) ACT, 1875. 

(38 and 39 Viet., Ch. 92.) 

An Act for amending the law relating to Agricultural Holdings 
in England. [13th August, 1876.] 

it enacted, etc. 

Fixtures, 

53. Where after the commencement of this Act a tenant affixes 
lo his holding any engine, machinery, or other fixture for which 
he is not under this Act or otherwise entitled to compensation, 
and which is not so affixed in pursuance of some obli|[ation in 
that behalf or instead of some fixture belonging to the landlord, 
then such fixture shall be the property of and be removable by 
the tenant : 

Provided as follows . — 

(1.) Before the removal of any fixture the tenant shall pay all 
rent owing by him and shall perform or satisfy all other 
his obligations to the landlord in i?espect of the holding; 

(2) In the removal of any firture the tenant shall not do any 
avoidable damage to any building or other part of the 
holding ; 

(3.) Immediately after the removal of any fixture the tenant 
shall make good all damrage occasioned to any building or 
other part of the holding by the removal ; 

(4.) The tenant shall not remove any fixture without giving 
one month’s previous notice in writing to the landlord of 
the intention of the tenant to remove it; 

(5.) At any time before the expiration of the notice of removal 
the landlord, by notice in writing given by him to the 
tenant, ma3r elect to purchase any fixture comprised in 
the notice of removal, and any fixture thus elected to be 
purchased shall be left by the tenant and shall become 
the property of the landlord, who shall pay the tenant the 
fair value thereof to an incoming tenant of the holding; 
and any difference as to the value shall be settled by a 
reference under this Act, as in case of compensation (but 
without appeal); ^ 

But nothing in this section shall apply to a steam-engine erected 
l)y the tenant if before erecting it the tenant has not given to 
the landlord notice in writing of his intention to do so, or if 
the landlord by notice in writing given to the tenant has objected 
to the erection thereof. 
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General Application of Act, 

54 . Nothing in this Act shall prevent a landlord and tenant, 
or intending landlord and tenant, from entering into and carrying 
into effect any such agi*eement as they think fit, or shall interfere 
with the operation thereof. 

56. This Act shall apply to ever} contract of tenancy beginning 
after the commencement of this Act, unless, in any case, the 
landlord and tenant agree in writing, in the contract of tenancy, 
otherwise, that this Act, or any part or provision of this Act, 
shall not apply to the contract ; and m that case this Act, or the 
part or provision thereof to which that agreement refers (as the 
case may be), shall not apply to the contract. 


III. 

AGRICULTURAL HOLDINGS ACT, 1908 
(S Edw. 7, Ch. 28.) 

[The sections repealed hy the Agriculture Act, 1920, and hy 
the Agriculture (Amendment) Act, 1921, are printed in italics, 
and the minor amendments made hy those Acts are printed in 
small capitals.] 

An Act to consolidate the Enactments relating to Agiicultural 
Holdings in England and Wales. [1st August, 1908.] 

*DE it enacted by the King’s ^Most Excellent Majesty, by and 
^ with the advice and corfsent of the Lords Spiritual and 
Temporal, and Commons, in this present Parliament assembled, 
and by the authority of the same, as follows : — 

Compensation for Improvements on Holdings. 

1. — (1) Where a tenant of a holding has made thereon any 
improvement comprised in the First Schedule to this Act, [and 
the tenancy was entered upon after the January, 1921.^] 

HE SHALL, SUBJECT AS IN THIS ACT MENTIONED AND, IN A CASE WHERE 
THE CONTRACT OF TENANCY WAS MADE ON OR AFTER THE FIRST DAY OF 
JANUARY, NINETEEN HUNDRED AND TWENTY-ONE, THEN WHETHER THE 
IMPROVEMENT WAS OR WAS NOT AN IMPROVEMENT WHICH HE WAS RE- 
QUIRED TO MAKE BY THE TERMS OF HIS TENANCY, be entitled, at the 
determination of a tenancy, on quitting his holding to obtain from 
the landl<3rd as compensation under this Act for the improvement 
such sum as fairly represents the value of the improvement to an 
incoming tenant. 


(.1) By Sect (3) of the Agriculture (Aineudment) Act, 1921, the words m hrachets 
lia\e been repealed 
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(2) In the ascertainment of ^the amount of the compensation 
payable to a tenant under this" section^ there shall be taken into 
account — 

(a) any benefit which the landlord has g^.ven or allowed to the 

tenant in consideration of the tenant executing the 
improvement, whether expressly stated in the con- 
tract OF TENANCY TO BE SO GIVEN OR ALLOWED OR NOT; 

and 

(b) as respects manuring as defined by this Act, the value of 
the manure required by the contract of tenancy or by 
custom to be returned to the holding in respect of anv 
crops GROWN ON AND sold off Or removed from the hold- 
ing within the last two years of the tenancy or othet 
less time for which the tenancy has endured, not exceed- 
ing the value of the manure which would have been 
produced by the consumption on the holding of the crops 
so sold off or removed, 

(3) Nothing in this section shall prejudice the right of a tenant 
to claim any compensation to which he may be entitled under 
custom, agreement, or otherwise, in lieu of any compensation 
provided by this section. 

Compensation under this Act shall not be payable in respect 
of any improvement comprised in Part I. of the First Schedule 
hereto, unless the landlord of the holding has, fireviously to the 
execution of the improvement, (jonsented in writing to the mak- 
ing of the improvement, and any such consent may be given by the 
landlord unconditionally, or upon such terms as to compensation 
or otherwise as may be agreed upon between the landlord and the 
tenant, and, if any such agreement is made, any compensation 
payable under the agreement sBall be substituted for compensa- 
tion under this Act. 

S — (1) Compensation under this Act shall not be payable in 
respect of any improvement comprised in Part II. of the First 
Schedule hereto, unless the tenant of the holding has, not more 
than three nor less than two months before beginning to execute 
the improvement, given to the landlord notice in writing of his 
intention so to do,«» and of the manner in which he proposes to 
do the intended work, and upon such notice being given, the 
landlord and the tenant gxay agree on the terms as to compensation 
or otherwise on which the improvement is to be executed. 

» 

(2) If any such agreement is made, any compensation payable 
under the agreement shall be substituted "for compensation under 
this Act: 

(3) In default of any such agreement the landlord may, unless 
the notice of the tenant is previously withdrawn, execute the 
Improvement in any reasonable and proper manner which he 
thinks fit, and recover from the tenant as rent a sum not exceed- 
ing five per cent, per annum on the outlay incurred, or not exceed- 
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ing such annual sum pa;^ble for, a period of twenty-five years as 
will repay that outlay in that period, with interest at the rate of 
three per cent, per annum. ^ 

Provided that, if the landlord fails to execute the improvement 
within a reasonable'^ time, the tenant may execute the improve- 
ment, and shall in respect thereof be entitled to compensation 
under this Act. 

(4) The landlord and the tenant may by the contract of tenancy 
or otherwise agree to dispense with any notice under this section, 
and any such agreement may provide for anything for which an 
agreement after notice under this section may provide, and in 
such case shall be of the same validity and effect as such last- 
mentioned agreement. 

Ji.. Where any agreement in writing secures to the tenant of a 
holding for any improvement comprised in Part III. of the First 
Schedule hereto, fair and reasonable compensation, having regard 
to the circumstances existing at the time of making the agreement, 
the compensation so secured shall as respects that improvement be 
substituted for compensation under this Act.^ • 

5. Subject to the foregoing provisions of this Act, any contract 
(whether under seal or not) made by a tenant of a holding, by 
virtue of which he is deprived of his'right to claim compensation 
under this Act [in respect of any improvement comprised in the 
First Schedule hereto,'] shall be void so far as it deprives him of 
that right. 

6 — (1) If the tenant \>i a holding claims to be entitled to com- 
pensation, whether under this A#t, or under custom or agreement, 
or otherwise, in respect of any improvement comprised in the 
First Schedule to this Act, and if the landlord and tenant fail to 
agree as to the amount and time and mode of payment of the 
compensation, the difference shah be settled by arbitration. 

[ (2.) A claim by the tenant of a holding for compensation under 
this Act in respect of any improvement comprised in the First 
Schedule to this Act shall not he made unless notice of intention 
to make the claim has been given before the determination of 
the tenancy; 

Provided that, where the claim, relates to an improvement 
executed after the determination of the tei^ancy hut while the 
tenant lawfully remains in occupation of part* of the holding, the 
notice may be given at any time before the tenant quits that part. 

(3) Where any claim by a tenant of* a holding for compen- 
sation in respect of any improvement comprised in the First 
Schedule to thh Act is referred to arbitration, and any sum is 
claimed to be due to the tenant from the landlord in respect of 
any hreach^f contract or otherwise in respect of the holding, or to 


(1) By Sect. 15 (2) of the Agriculture Act, 1920, “ The Minister may Tby regulation 
substitute sucb percentages or period as be thinks fit for the percentages and period 
mentioned in sub-section (3) oC section 3 of the Act of 1908, having due regard to the 
current rates of interest.” 

(2) See amendment of this section hy section 27 of the Agriculture Act of 1920. 


21 
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the landlord from the tenant in. respectrOf any waste wrongfully 
committed or permitted by the tenant, or in respect of breach of 
contract or otherwise Cn respect oi the holding, the peii'ty claiming 
that sum may, if he thinks fit, by notice in writing given to the 
other party not later than seven days after tl'h appointment of the 
arbitrator, require that the arbitration shall extend to the deter- 
mination of the claim to that sum, and thereupon the provisions 
of this Act with respect to arbitration shall apply accordingly"]. 

(4) Where a claim for compensation under this Act has been 
referred to arbitration, and the compensation payable under an 
agreement is by this Act to be substituted for compensation under 
this Act, such compensation as is to be so substituted shall be 
awarded in respect of any improvements provided for by the 
agreement. 

7. Where an incoming tenant of a holding has, with the consent 
in writing of his landlord, paid to an outgoing tenant any com- 
pensation payable under or in pursuance of this Act in respect of 
the whole or part of any improvement, the incoming tenant shall 
be entitled on qiiitting the holding to claim compensation in 
respect of the improvement or part in like manner, if at all, as 
the outgoing tenant would have been entitled if he had remained 
tenant of the holding, and quitted it at the time at which the 
incoming tenant quits it. 

8. A tenant who has remained in his holding during two or 
more tenancies shall not, on quitting his holding, be deprived of 
his right to claim compensation under *this Act in respect of 
improvements by reason only tikat the improvements were not 
made during the tenancy on the determination of which he quits 
the holding. 

9. — (1) A tenant of a holding shall not be entitled to compen- 
sation under this Act in respect •of any improvements, other than 
manuring as defined by this Act, begun by him, — 

(a) in the case of a tenant from year to year, within one year 

before he quits the holding, or at any time after he has 
given or received notice to quit which results in his 
quitting the holding; and 

(b) in any other case, within one year before the expiration of 
his contrac^ of tenancy : 

Provided that this section shall not apply in the case of any 
improvement — 

(i) Where the tenant, previously to beginning the improve- 
ment, has served notice on his landlerd of his intention 
to begin it, and the landlord has either assented or has 
failed for a month after the receipt of the notice to object 
to the making of the improvement ; or 

(ii) In the case of a tenant from year to year, where the tenant 
has begun the improvement during the last year of his 
tenancy, and, in pursuance of a notice to quit thereafter 
given by the landlord, quits his holding at the expiration 
of that year. 



AGRICULTURAL HOLDINGS ACT, 1908. 


323 


Cqmpensation for damage by Game and for Disturbance. 

10. — (1) Where a tenant of ^ holding h%s sustained damage to 
his crops from game the right to kill and take which is vested 
neither m him nor^an anyone claiming under him other* than the 
landlord, and which the tenant has not permission in writing to 
kill, he shall subject as hereinafter mentioned be entitled to com- 
pensation from his landlord for such damage if it exceeds in 
amount the sum of one shilling per acre over which the damage 
extends, and any agreement to the contrary, or in limitation of 
such compensation shall be void, 

(2) The amount of compensation payable under this section 
shall, in default of agreement made after the damage has been 
suffered, be determined b\^ arbitration, but no compensation shall 
be recoverable under this section unless notice in writing is 
given to the landlord as soon as may be after the damage was 
first observed by the tenant and a reasonable opportunity is given 
to the landlord to inspect the damage — 

(a) in the case of damage to a growing crop, before the crop 
is begun to be reaped, raised, or consumed ; and 

(b) in the case of damage to a crop reaped or raised before it 
is begun to be removed from the land — 

and unless notice in writing of the claim, together with the 
particulars thereof, is given to the landlord within one month 
after the expiration of the calendar year, or such other period of 
twelve months as by^^greement between the landlord and tenant 
may be substituted therefor, in^espect of which the claim is made. 

(3) Wheie the landlord proves that, under a contract of tenancy 
made before the commencement of this Act, any compensation for 
damage by game is payable by him, or that in fixing the rent to be 
paid under such contract allowance in respect of such damage to 
an agreed amount was expressly made, the arbitrator shall make 
such deduction from the compensation which would otherwise be 
payable under this section as may appear just. 

(4) Where the right to kill and take the game is vested in 
some person other than the landlord, the landlord shall be entitled 
to be indemnified by such other person against all claims for 
.compensation under this section. 

(5) For the purposes of this section the expression ** game ” 
means deer, pheasants, partridges, grouse, and black game. 

[il. Where — 

(a) th^ landlord of a holding, without good and suffictent cause, 
and for reasons inconsistent with good estate management^ 
tern^mates the tenancy by notice to quit, or, having been 
requested in writing, at least one year before the expira^ 
tton of a tenancy, to grant a renewal thereof, refuses to do 
so; or 

^6) it has been proved that an increase of rent is demanded 
from the tenant of a holding, and that such increase was 
demanded by reason of an increase in the value of the 
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holding due to improuements which have been executed 
by or at the cost of the tenant^ and for which he has not 
either ditectly oP indirectly ^received an equivalent from the 
landlord, and such demand results in^ the tenant quitting 
the holding, ^ 

the tenant upon quitting the holding shall, in addition to the 
compensation (if any) to which he may he entitled in respect of 
improvements , and notwithstanding any agreement to the con- 
trary, he entitled to compensation for the loss or expense directly 
attributable to his quitting the holding which the tenant may 
unavoidably incur upon or in connexion with the sale or removal 
of his household goods, or his implements of husbandry , produce, 
or farm stock, on or used in connexion with the holding : 

Provided that no compensation under this section shall be 
payable — 

(a) unless the tenant has given to the landlord a reasonable 
opportunity of making a valuation of such goods, imple- 
ments, produce, and stock as aforesaid; 

(b) unless the tenant has within two months after he ha^ 
received notice to quit or a refusal to grant a renewal of the 
tenancy, a? the case may be, given to the landlord notice in 
writing of his intention to claim compensation under this 
section; 

(c) where the tenant with whom a contract of tenancy was 

made has died within three months before the date of the 
notice to quit, or in the case of a lease for years before the 
refusal to grant a renewal 

(d) if the claim for compensation is not made within three 
months after the time at which the tenant quits the holding. 

In the event of any difference arising as to any matter under 
this section the difference shaft, in default of agreement, be 
settled by arbitration.'} 

Compensation m case of Tenancy under Mortgagor. 

12. Where a person occupies a holding under a contract of 
tenancy with a mortgagor, which is not binding on the mortgagee, 
then — 

(1.) The occupier "shall, as against the mortgagee who takes 
possession, be entitled to any compensation which is, or 
would but for the rniortgagee taking possession be, due to 
the occupier from the mortgagor as rj^spects crops, im- 
provements, tillages or other matters connected r^with the 
holding, whether under this Act or custom or an agrees 
ment authorised by this Act ; 

(2.) If the contract of tenancy is for a tenancy from year to 
year or for a term of years, not exceeding twenty-one, at a 
rackrent, the mortgagee shall, before he deprives the 
occupier of possession otherwise than in accordance with 
the contract of tenancy, give to the occupier six months’* 
notice in writing of his intention so to do, and, if he so 
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deprives him, co^|ipensatk>n shall be due to the occupier 
for his crops, and for any expenditure upon the land which 
he has made in the expe(?^ation of Training in the holding 
for the full term of his contract of tenancy, in so far as any 
improvement^ resulting therefrom is not exhausted at the 
time of his being so deprived ; 

(3.) Any sum ascertained to be due to the occupier for com- 
pensation, or tor any costs connected therewith, may be set 
off against any rent or other sum due from him m respect 
of the holding, but unless so set off shall, as against the 
mortgagee, be charged and recovered in accordance with the 
provisions of this Act relating to the recovery of com- 
pensation due from a landlord who is a trustee. 


Procedure %n ArhitraUons. 

IS . — (1 ) All questions which under this Act or under the con- 
tract of tenancv are referred to arbitration shall, whether the 
matter to which the arbitration relates arose before or after the 
passing of this Act, be determined, notwithstanding any agree- 
ment under the contract of tenancy or otherwise providing for a 
different method of arbitration, by a single arbitrator in accord- 
ance with the provisions set out in the Second Schedule to this 
Act. 

[ (2.). Where any claim which is referred to arbitration relates 
to an improvement executed or matter arising after the determina- 
tion of the tenancy, but while the tenant lawfully remains in 
occupation of part of the holding, the arbitrator may, if he thinks 
fit, make a separate award in respect of that claim.'] 

(3.) If in any arbitration under this Act the arbitrator states a 
case for the opinion of the copnty court on any question of law, 
the opinion of the court on any question so stated shall be final, 
unless within the time and in accordance with the conditions pre- 
scribed by rules of the Supreme Court either party appeals to the 
Court of Appeal, from whose decision no appeal shall lie. 

(4.) The Arbitration Act, 1889, shall not apply to any arbitra- 
tion under this Act. 

[(5.) Any person who wdifully and corruptly gives false evidence 
before an arbitrator in any arbitration under this Act shall be 
guilty of perjury, and may be dealt with, prosecuted, and punished 
accordingly.]^ " • 

14 . W];iere any sum agreed or aw'arded under this Act to be 
paid for compensation, costs or otherwise by a landlord or tenant 
of a holdijjg is not paid within fourteen days after the time when 
the payment becomes due, it shall, subject as in this Act provided, 
be recoverable upon order made by the county court as money 
ordered by a county court under its ordinary jurisdiction to be 
paid is recoverable. 


1 Bepealed, but m effect re-enacted by tbe Perjury Act, 1911 
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Charge on Holding fjor Conyhensation, 

15. — (1.) A landlord, m paying to the tenant the amount due 
to him under this Act, or under cusfom or agreement, or otherwise 
in respect^ of compensation for an improvement comprised in the 
First Schedule hereto, or in respect of compensation for 
DISTURBANCE, or On expending after notice given in accordance 
with this Act such amount as may be necessary to execute an 
improvement comprised in Part II of the First Schedule hereto, 
shall be entitled to obtain from the Board an order in favour 
of himself, his executors, administrators, and assigns, charging 
the holding, or any part thereof, with repayment of the amount 
paid or expended, and of all costs properly incurred by him 
IN OBTAINING THE CHARGE, with such interest, and by such instal- 
ments, and with such directions for giving effect to the charge, 
as the Board think fit. 

(2.) Where the landlord obtaining the charge is^ not absolute 
owner of the holding for his own benefit, no instalment or 
interest shall be made payable after the tirne when^ the improve- 
ment in respect whereof compensation is paid will, in the opinion 
of the Board, have become exhausted. 

(3.) Where the estate or interest of a landlord is determinable 
or liable to forfeiture by reason of his creating or suffering any 
charge thereon, that estate or interest shall not be determined 
or forfeited by reason of his obtaining a charge under this Act, 
anything in any deed, will, or other instrument to the contrary 
thereof notwithstanding ^ 

16 The sum charged by the ordf^x* of the Board under this Act 
shall be a charge on the holding, or the part thereof charged, 
for the landlord’s interest therein and for all interests therein 
subsequent to that of the landlord ; but so that, in any case where 
the landlord’s interest is an inteijest in a leasehold, the charge 
shall not extend beyond the interest of the landlord, his executors, 
administrators, and assigns. 

17. Any company now or hereafter incorporated by Parlia- 
ment, and having power to advance money for the improvement 
of land may take an assignment of any charge made by the 
Board under this Act, or made under any enactment hereby 
repealed, upon such terms and conditions as may be agreed upon 
between the company^ and the person entitled to the charge, and 
may assign any charge so acquired by them. 

18. Where a charge may be made under this Act for compen- 
sation due under an award, the person making the award shall, 
at the request and cost of the person entitled to Obtain the^ charge, 
certify the amount to be charged and the term for which the 
charge may properly be made, having regard to the timq^at which 
each improvement in respect of which compensation i^ awarded 
is to be deemed to be exhausted. 

19 A charge made by the Board under this Act shall be a land 
charge within the meaning of the Land Charges Registration 
and Searches Act, 1888, as amended by any subsequent enact- 
ment, and may be registered accordingly. 
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Capital Money ^applicahje for Compensation, 

20, Capital money arising under the Settl^gd Land Acts, 1882 to 
1890, may be applied — 

(1.) In payment as for an improvement authorised by those 
Acts of any money expended and costs incurred by a land- 
lord under or in pursuance of this Act or any enactment 
hereby repealed, or under custom or agreement or other- 
wise, in or about the execution of any improvement com- 
prised in Part I or Part II. of the First Schedule hereto; 
and 

(2.) In discharge of any charge in respect of any such improve- 
ment created on a holding under this Act or any enact- 
ment hereby repealed, as if the charge were an incum- 
brance authorised by those Acts to be discharged out of 
that capital money. 

Fixtures and Buildings, 

21 — (1.) Any ^ engine, machinery, fencing or other fixture 
affixed to a holding by a tenant, and any building erected by him 
thereon for which he is not under this Act or otherwise entitled 
to compensation, and which is not so affixed or erected in pur- 
suance of some obligation in that behalf or instead of some fixture 
or building belonging to the landlord, shall be the property of and 
be removable by the tenant before or within a reasonable time 
after the determination* of the tenancy : 

Provided that — 

(i.) Before the removal of any fixture or building the tenant 
shall pay all rent owing by him, and shall perform or 
satisfy all other his obligations to the landlord in respect of 
the holding : ^ 

(ii.) In the removal of any fixture or building the tenant shall 
not do any unavoidable damage to any other Wilding or 
other part of the holding : 

(iii.) Immediately after the removal of any fixture or building 
the tenant shall make good all dama^ occasioned to any 
other building or other part of the hoWing by the removal : 

(iv ) The tenant shall not remove any fixture or building with- 
out giving one month’s previous notice in writing to the 
landlord of his intention to remo*ve it : 

(v.) At .any time before the expiration of the notice of removal 
the landlord, by notice in writing given by him to the 
ten£«;it,^ may elect to purchase any fixture or building com- 
prised in the notice of removal, and any fixture or Wilding 
thus elected to be purchased shall be left by the tenant, and 
shall become the property of the landlord, who shall pay 
to the tenant the fair value thereof to an incoming tenant 
of the holding ; and any difference as to the value shall be 
, settled by arbitration. 
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(2.) The provisions of this section shall apply to a fixture or 
building acquired since the thirty-first day of December, nine- 
teen hundred, by a tenant in like manner as they apply to a 
fixture or building affixed or erected by a tenant, but shall not apply 
to any fixture or building affixed or erected bbfore the first day of 
January, eighteen hundred and eighty- four 

Miscellaneous Rights of Landlord and Tenant. 

Where a half year's notice, expiring with a year of tenancy, 
is by law necessary and sufficient for the determination of a 
tenancy of a holding from year to year, a year's notice so ex- 
piring shall by virtue of this Act he necessary and sufficient for 
such determination, unless the landlord and the tenant agree in 
writing that this section shall not apply, in which case a half 
year's notice shall he sufficient; hut nothing m this section shall 
extend to a case where a receiving order in bankruptcy is made 
against the tenant. 1 

23. Where a notice to quit is given by the landlord of a hold- 
ing to a tenant from year to year with a view to the use of land 
for any of the following purposes : — 

(i.) The erection of farm labourers’ cottages or other houses 
with or without gardens ; 

(ii.) The provision of gardens for farm labourers’ cottages or 
other houses ; 

(lii.) The provision of allotments for labourers; 

(iv.) The provision of small holdings as' defined by the Small 
Holdings and Allotments A*^t, 1907 ; 

(v.) The planting of trees , 

(vi.) The opening or working of any coal, ironstone, limestone, 
brick earth, or other mineral, or of a stone quarry, clay, 
sand, or gravel pit, or the construction of any works or 
buildings to be used in connection therewith ; 

(vii.) The making of a watercourse or reservoir; 

(viii.) The making of any road, railway, tramroad, siding, 
canal, or basin, or any wharf, pier, or other work connected 
therewith ; 

and the notice state^ that it is given with a view to any such 
use — ft 

(a) it shall, by virtue of this Act, be no objection to the notice 
that it refates to p^rt only of the holding ; and 

(h) the provisions of this Act respecting compensation shall 
apply as if the part to which the notfce relates were a 
separate holding ; and 

(c) the tenant shall be entitled to a reduction of rwit propor- 
tionate to the part to which the notice relates, and in 
respect of any depreciation of the value to him of the 
residue of the holding caused by the severance, or by the 
use to be made of the part severed, and the amount of that 
reduction shall be settled as in case of compensation under 
this Act : 
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Provided that the tenant may at any time within twenty-eight 
days after the service of the notice to quit serve on the landlord 
a notice m writing to the effect that he accept it as a notice to quit 
the entire holding, to take effect at the expiration of the then 
current year of tenancy ; and the notice to quit shall haye effect 
accordingly. 

2Jf. The landlord of a holding or any person authorised by him 
may at all reasonable times enter on the holding for the purpose 
•of viewing the state of the holding. 

25. Notwithstanding any provision m a contract of tenancy 
making the tenant of a holding liable to pay a higher rent or other 
liquidated damages in the event of any breach or non-fulfilment 
of a term or condition in the contract, a landlord shall not be 
entitled to recover, by distress or otherwise, any sum in conse- 
quence of any such breach or non-fulfilment in excess of the 
damage actually suffered by him m consequence of the breach 
or non-fulfilment 

Provided that this section shall not apply to any term or con- 
dition in a contract against the breaking up of permanent pasture, 
the grubbing of underwoods, or the felling, cutting, lopping, or 
injuring of trees, or regulating the burning of heather. 

26 — (1.) Notwithstanding any custom of the country, or the 
provisions of any contract of tenancy or agreement respecting 
the method of cropping of arable lands, or the disposal of crops, 
a tenant of a holding shall have full right to practise any system 
of cropping of the arable land on the holding and to dispose of 
the produce of the holding wi^out incurring any penalty, for- 
feiture, or liability . 

Provided that he shall previously have made, or, as soon as 
may be, shall make, suitable and adequate provision to protect 
the holding from injury or* deter^r^tion, which provision shall in 
the case of disposal of the" produce of the holding consist in the 
return to the holding of the full equivalent manurial value to the 
holding of all crops sold off or removed from the holding in con- 
travention of the custom, contract, or agreement : 

This subsection shall not apply — 

{a) in the case of a tenancy from year to year, as respects the 
year before the tenant quits the holdir^ or any period after 
he has given or received notice to quitf which results in his 
quitting the holding; or 

(&) in any other case, as resp'ects the year before the expiration 
of the contract of tenancy. 

(2.) If the tenant exercises his rights under this section in such 
a manner as to injure or deteriorate the holding, or to be likely 
to injure deteriorate the holding, the landlord shall, without 
prejudice to any other remedy which may be open to him, be 
entitled to recover damages in respect of such injury or deteriora- 
vtion at any time, and, should the case so require, to obtain an 
Injunction restraining the exercise of the rights under this section 
in that manner, and the amount of such damages may, in default 
of agreement, be determined by arbitration. 



330 


AGRICULTURAL HOLDINGS ACT, 1908. 


(3.) A tenant shall not be entitled to any compensation in? 
respect of improvements comprised in Part III. of the First 
Schedule to this Act ,M-^hich have been made for the purpose of 
making such provision to protect the holding from injury or 
deterioration as is required by this section. 

(4.) In this section the expression “ arable land ” shall not 
include land in grass which by the terms of any contract of 
tenancy is to be retained in the same condition throughout the 
tenancy, 

[2?. If at the commencement of a tenancy of a holding entered 
into after the commencement of this Act either party so requires, 
a record of the condition of the buildings, fences, gates, roads, 
drains, ditches, and cultivation of the holding shall he made within 
three months after the commencement of the tenancy by a person 
to be appointed in default of agreement by the Board, and m 
default of agreement the cost of making such record shall be 
borne by the landlord and the tenant in equal proportions.! 

Distress 

28. It shall not be lawful for a landlord entitled to the rent of 
a holding to distrain for rent which became due in respect of that 
holding more than one year before the making of the distress ; 

Provided that, where it appears that according to the ordinary 
course of dealing between the landlord and the tenant of the 
holding the payrrient of rent has been deferred until the expira- 
tion of a quarter or half year aRer the date at which the rent 
legally became due, the rent shall for the purpose of this section be 
deemed to have become due at the expiration of that quarter or 
half year, and not at the date at which it legally became due. 

29. — (1.) Where livestock belorTging to another person has been' 
taken in by the tenant of a holding to be fed at a fair price, the 
stock shall not be distrained by the landlord for rent where there 
is other sufficient distress to be found, and, if so distrained by 
reason of other sufficient distress not being found, there shall not 
be recovered by that distress a sum exceeding the amount of the 
price agreed to be paid for the feeding, or any part thereof which* 
remains unpaid. ^ 

(2.) The owner of Ihe stock may, at any time before it is sold, 
redeem the stock by paying to the distrainer a sum equal to such 
amount as aforesaid, andr> any payment so made to the distrainer 
shall be in full discharge as against the tenant ^of any sum of the 
like amount which would be otherwise due from the owner of the 
stock to the tenant in respect of the price of feeding. 

(3.) iVny portion of the stock so long as it remains on the hold- 
ing shall continue liable to be distrained for the amount for which* 
the whole of the stock is distrainable. 

(4.) Agricultural or other machinery which is the property of a 
person other than the tenant, and "is on the holding under an«* 
agreement with the tenant for the hire or use thereof in the* 
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conduct of his business, and live stock which is the property of a 
person other than the tenant and 'is on the holding solely for 
breeding purposes, shall not be distrained for ^ent. 

so — (1.) Where any ^lispute arises — 

(a) in respect of any ^distress having been levied on a holding 
contrary to the provisions of this Act ; or 

{h) as to the ownership of any livestock distrained, or as to the 
price to be paid for the feeding of that stock ; or 

(c) as to any other matter or thing relating to a distress on a 
holding * 

the dispute may be heard and determined by the county court or 
by a court of summary jurisdiction, and any such court may make 
an order for restoration of any livestock or things unlawfully 
distrained, or may declare the price agreed to be paid for feeding 
or may make any other order which justice requires. 

(2.) Any such dispute shall be deemed to be a matter in which 
a court of summary jurisdiction has authority by law to make 
an order on complaint in pursuance of the Summary Jurisdiction 
Acts ; but any person aggrieved by any decision of a court of 
summary jurisdiction under this section may appeal to a court of 
quarter sessions. 

SI. Where the compensation for disturbance or for any im- 
provement due under this Act or any enactment repealed by this 
Act, or under custom or agreement, to a tenant of a holding 
has been ascertained b^ore the landlord distrains for rent, the 
amount of the compensation may be set off against the rent, and 
the landlord shall not be entitlec? to distrain for more than the 
balance. 

Persons under Disability, Trustees, etc. 

SS Where a landlord or a tenant is an infant without a 

guardian, or is of unsound mind, not so found by inquisition, 

the county court on the application of any person interested may 
appoint a guardian of the infant or person of unsound mind for 

the purposes o,f this Act, and may revoke the appointment and 

appoint another guardian if and as occasion requires. 

SS. Where a woman married before the commencement of the 
Married Woman’s Property Act, 1882, is ei^itled to land, her 
title to which accrued I^fore that commencement, then — 

(a) if she is entitled to the land for her^separate use and is not 
restrained from anticipation, she sliall, for the purposes of 
this /iCt, be in respect of the land as if she were a feme 
sole; and 

(b) in anjfc other case her husband’s concurrence shall be re- 

quisite, and she shall for the purposes of this Act be 
examined apart from him by the county court or by the 
judge of the county court for the place where she is, touching 
her knowledge of the nature and effect of the intended act, 
and it shall be ascertained that she is acting freely and 
voluntarily. 
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SJ^. Subject to the provisions of thi|^ Act in relation to Crown, 
duchy, ecclesiastical, and ch'arit} lands, a landlord of a holding, 
whatever may be hi,« estate or interest in the holding, may give 
any consent, make any agreement, or do or have done to him any 
.act in^ relation to improvements m respect 6f which compensation 
is payable under this Act, which he might give^ or make or do 
or ha\c done to him if he \\ere owner in fee simple, or, if his 
interest is an interest in a leasehold, were absolutely entitled to 
that leasehold. 

35 Where any sum agreed or awarded to be paid for com- 
pensation, or any sum awarded under this Act to be paid by a 
landlord, is due from a landlord entitled to receive the rents and 
profits of the holding otherwise than for his own benefit, whether 
as trustee or in any other character, the sum due shall be charged 
and recovered as follow’s and not otherwise (that is to say) : — 

(i.) The amount so due shall not be recoverable personally 
against the landlord, nor shall he be under any liability to 
pay that amount, but it shall be a charge on and recover- 
able against the holding only; 

(ii.) The landlord shall, either before or after having paid to the 
tenant the amount due to him, be entitled to obtain from 
the Board a charge on the holding to the amount of the 
sum which is required to be paid or which has been paid, as 
the case may be, to the tenant ; 

(lii.) If the landlord neglects or fails to pay to the tenant the 
amount due to him for one month «after it has become due, 
the tenant shall be enti^l^d to obtain from the Board a 
charge on the holding to the amount of the sum due to him, 
and of all costs properly incurred by him in obtaining the 
charge , 

(iv ) Charges under this section shall be made in like manner 
as other charges under this Act. 

36, In estimating the best rent, or reservation in the nature of 
rent, of a holding for the purposes of any Act of Parliament, 
deed, or other instrument, authorising a lease to be made, pro- 
vided that the best rent, or reservation in the nature of rent, is 
reserved, it shall be necessary to take into account against the 
tenant any increases in the value of the holding arising from any 
improvements madg or paid for by the tenant. 


Croi^n and Duchy Lands. 

37.— (1.) This Act shall apply to land belonging to His Majesty 
in right of the Crown. 

(2.) With respect to any such land, for the purposes of this Act, 
the Commissioners of Woods, or other the proper officer or body 
having charge of the land for the time being, or, in case there is 
no such officer or body, then such person as His Majesty may 
appoint in writing under the Royal Sign Manual, shall represent 
His Majesty, and shall be deemed to be the landlord. 
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(3.) The power given to the Treasury by section one of the 
Crown Hands Act, 1866 (being a power to direct the cost of 
certain improvements to be charged to capital and repaid out of 
income) shall extend to any com^nsation under this Act payable 
by the Commissioner^ of Woods in respect of an improvement 
comprised in Part I. or Part 11. of the First Schedule hereto. 

(4.) Any compensation under this Act payable by those Com- 
missioners, in respect of an improvement comprised m Part III. 
of the First Schedule hereto, shall be paid as part of the expenses 
of the management of the Land Revenues of the Crown. 

58. — (1.) This Act shall apply to land belonging to His Majesty 
in right of the Duchy of Lancaster. 

(2.) With respect to anv such land for the purposes of this 
Act, the Chancellor of the Duchy shall represent His Majesty, and 
shall be deemed to be the landlord 

(3 ) The amount of any compensation under this Act payable 
by the Chancellor of the Duchy in respect of an improvement 
comprised in Part 1. or Part II. of the First Schedule to this Act, 
shall be raised and paid as an expense incurred in improvement of 
land belonging to PIis Majesty in right of the Duchy within 
section twenty-five of the Act of the fifty-seventh year of King 
George the Third, chapter ninety-seven. 

(4.) The amount of any compensation under this Act payable 
by the Chancellor of the Duchy in respect of an improvement 
comprised in Part III. ®f the First Schedule to this Act shall be 
paid out of the annual revenues^of the Duchy 

59. —{1.) This Act shall apply to land belonging to the Duchy 
of Cornwall. 

(2.) With respect to any such la^nid, for the purposes of this Act,, 
such person as the Duke of Cornwall, or the possessor for the 
time being of the Duchy of Cornwall, appoints, shall represent 
the Duke of Cornwall or other the possessor aforesaid, and be 
deemed to be the landlord, and may do any act or thing under 
this Act which a landlord is authorised or required to do there- 
under. 

(3.) Any compensation under this Act payable by the Duke of 
Cornwall, or other the possessor aforesai<^ in respect of an» 
improvement comprised in Part 1. or Part 1 1, of the First Schedule 
to this Act, shall be paid and advances therefor made, in the 
manner and subject to the provisions of section eight of the Duchy 
of Cornwall Management Act, 1863, with respect to improvements 
of land mentioned in that section. 


Ecclesiastical and Chanty Lands. 

40. — (1.) Where lands are assigned or secured as the endow- 
ment of a see, [the powers of this Act conferred on a landlor{$ 
(other than that of entering on a holding for the purpose of mew- 
ing the state of the holding) ] shall not be exercised by the bishop* 
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in respect of those lands, except wifh the previous approval in 
writing of the Estates Cdminittee of the Ecclesiastical Coin- 

missioners, ^ ^ 

(2.) Where a landlord is incumbent of afj ecclesiastical benefice, 
[the ^powers of this Act conferred on a landlord (other than as 
aforesaid) ] shall not be exercised by him in respect of the glebe 
land or other land belonging to the benefice, except with the 
previous approval in writing of the patron of the benefice, that is, 
the person or authority who, in case the benefice were vacant, 
would be entitled to present thereto, or of Queen Anne’s Bounty.^ 

(3 ) Queen Anne’s Bounty may, if they think fit, on behalf of 
the incumbent, out of any money in their hands, pay to the tenant 
the amount of compensation due to him in respect of any improve- 
ment comprised in the First Schedule hereto ; and thereupon they 
may, instead of the incumbent, obtain from the Board a charge 
on "the holding in respect thereof in favour of themselves, and 
every such charge shall be effectual notwithstanding any change 
of the incumbent. 

41. The powers of this Act conferred on a landlord in respect 
of charging the land shall not be exercised by trustees for 
ecclesiastical or charitable purposes, except with the approval in 
writing of the Charity Commissioners or the Board of Education, 
as the case may require. 

Special Provisions as to Market Gardens, 

42, — (1.) In the case of a holding in respect of which it is 
agreed by an agreement in writrng made on oV after the first day 
of January eighteen hundred and ninety-six that the holding shall 
foe let or treated as a market garden — 

(i.) the provisions of this Act shall apply as if the improvements 
comprised in the Thirds Schedule to this Act were com- 
prised in Part III. of the First Schedule to this Act : 
Provided that — 

(a) in the case of Crown lands, compensation in 
respect of an improvement comprised in paragraphs (1) 
(2) and (5) of the Third Schedule shall be paid in the 
same manner and out of the same funds as if it were an 
improvement comprised in Part I. of the said First 
Schedule ; ^nd 

(h) in the case of Duchy lands, compensation in respect 
of any improvement comprised in the said Third Schedule 
shall be paid ifi the same manner and out of the same 
funds as if it were comprised in Part 1, of th^ said First 
Schedule ; 

(c) the right of an incoming tenant to cl^im compen- 
sation in respect of the whole or part of an improvement 
which he has purchased may be exercised, although his 
landlord has not consented in writing to the purchase. 


(1) Tins section has been further amended by Sect 23 of the Agriculture Act» 1920. 

(2) This section has been further amended by Sect 23 of the Agriculture Act, 1902. 
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(ii.) The provisions of this Act relating to tenant’s property in 
fixtures and buildings shall^ extend to every fixture or 
building affixed or erected b} the te^iant to or upon the 
holding, or acquired by Kim since the thirty-first day of 
December nin^een hundred, for the purposes of hi^ trade 
or business as a market gardener . 

(lii.) It shall be lawful for the tenant to remove all fruit trees 
and fruit bushes planted by him on the holding, and not 
permanently set out ; but, if the tenant does not remove 
such fruit trees and fruit bushes before the termination of 
his tenancy, they shall remain the property of the land- 
lord, and the tenant shall not be entitled to any compen- 
sation m respect thereof. 

(2.) Where under a contract of tenancy current on the first day 
of January eighteen hundred and ninety-one a holding was at 
that date in use or cultivation as a market garden with the know- 
ledge of the landlord, and the tenant thereof has then executed 
thereon, without having received previously to the execution 
thereof any written notice of dissent by the landlord, any improve- 
ment comprised in the Third Schedule to this Act, the provisions 
of this section shall apply, in respect of that holding, as if it had 
been agreed in writing after that date that the holding should be 
let or treated as a market garden, so however that the improve- 
ments in respect of which compensation is payable under those 
provisions as so applied shall include improvements executed before 
as well as improvements executed after that date. [Provided that 
where such a tenancy was a tenancy from year to year, the com- 
pensation payable in respect of an improvement comprised in the 
Third Schedule to this Act shall be such (if any) as could have 
been claimed if this Act had not been passed.]^ 

(3 ) Where the land to which such agreement relates, or so 
used and cultivated, consists of piSIrt of a holding only, this section 
shall apply as if that part were a separate holding. 

Supplemental Provisions, 

JfS. An order of the county court or of a court of summary juris- 
diction under this Act shall not be quashed for want of form, or 
be removed by certiorari or otherwise into an^ superior court. 

J^J^, — (1.) The costs of proceedings in the county court under this 
Act shall be in the direction of the court. 

(2.) The Lord Chancellor may prescribe scales of costs for those 
proceedings, and of costs to be taxed by the registrar of the court. 

Any notice, request, demand or other instrument under this 
Act, may b'S served on the person to whom it is to be given either 
personally or by leaving it for him at his last known place of abode 
in England, or by sending it through the post in a registered 


1 The words in brackets have been repealed by the Agricultural Holdings Act, 
1913 (2 and 3 Geo, V. c 21), and the whole sub-section explained thereby. 
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letter addressed to him there ; and in the case of a notice to a 
landlord “ the person to whom" it is to be given ” shah include 
any agent of the landlord duly authorised in that behalf. 

^ Except as in this Act expressed, notl'wng in this Act shall 
prejudicially affect any power, right, or remedy of a landlord, 
tenant, or other person vested in or exercisable by him by virtue 
of any other Act or law, or under any custom of the country, or 
otherwise, in respect of a contract of tenancy or other contract,^ or 
of any improvements, waste, emblements, tillages, away-going 
crops, fixtures, tax, rate, tithe rentcharge, rent or other thing. 

^7. Except as otherwise expressly provided by this Act, the com- 
pensation in respect of an improvement made or begun before the 
commencement of this Act, or made upon a holding held under 
a contract of tenancy, other than a tenancy from year to year, 
current on the first day of January eighteen hundred and eighty- 
four shall be such (if any) as could have been claimed^ if this Act 
had not been passed, but the procedure for the ascertainment and 
recovery thereof shall be such as is provided by this Act, and the 
amount so ascertained shall be payable, recoverable, and charge- 
able, as if it were compensation under this Act. 

4S. — (1.) In this Act, unless the context otherwise requires, — 

“ Contract of tenancy ’’ means a letting of or agreement for 
letting land for a term of years, or for lives, or for lives and 
years, or from year to year ; 

“Determination of tenancy” means tke cesser of a contract 
of tenancy by reason of efijuxion of time, or from any other 
cause ; 

“ Landlord ” means any person for the time being entitled to 
receive the rents and profits of any land ; 

“ Tenant ” means the holder «bf land under a contract of ten- 
ancy, and includes the executors, administrators, assigns, 
guardian, committee of the estate, or trustee in bank- 
ruptcy, of a tenant, or other person deriving title from a 
tenant ,* 

“ Holding ” means any parcel of land held by a tenant, which 
is either wholly agricultural or wholly pastoral, or in part 
agricultural a^d as to the residue pastoral, or in whole or 
in part cultivated as a market garden, and which is not 
let to the tenant during his continuance in any office, 
appointment, or etnployment held under the landlord; # 

“ Market garden ” means a holding cultivated, wholly or 
mainly, for the purpose of the trade or business bf market 
gardening ; 

“ Board ” means the Board of Agriculture and Fisheries; 

“ County Court ” in relation to a holding, means the county 
court within the district whereof the holding, or the larger 
part thereof, is situate; 

“ Live stock ” includes any animal capable of being distrained; 
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“ Manuring ” means any of the improvements numbered twenty- 
three, twenty-four, %nd twenty-five in Part II L of the First 
Schedule hereto ; ^ 

“ Agreement ” includes an agreement arrived at by means of 
valuation or oi?herwise, and “ agreed ” has a corresponding 
meaning. 

(2.) The designations of landlord and tenant shall continue to 
apply to the parties until the conclusion of any proceedings taken 
under or in pursuance of this Act in respect of compensation for 
improvements, or under any agreement made in pursuance of this 
Act. 

49. The enactments specified in the Fourth Schedule to this 
Act are hereby repealed to the extent mentioned in the third 
column of that schedule : 

Provided that — 

(a) all orders, rules, scales of costs, and instruments issued and 
notices and consents given and having effect under any 
enactment hereby repealed shall have effect as if they had 
been made or given under this Act ; and 

(b) references in any conveyance, lease, or other document to 
any enactment so repealed shall have effect as if they had 
been references to^ the corresponding provisions of this Act. 

50. This Act shall come into operation on the first day of 
January nineteen hundred and nine. 

51. — (1 ) This Act n^^v be cited as the Agricultural Holdings 
Act, 1908. 

(2) This Act shall not exten% to Scotland or Ireland. 


SCHEDULES. 


FIRST SCHEDULE. 


Part L 

Improvements to which Consent of Landlord is Required. 
(1.) Erection, alteration, or enlargement of buildings. 

(2.) Formation of silos. 

(3.) Laying down of permanent pasture. 

(4.) MaJdng and'^planting of osier beds. 

(o.) Making of water meadows or works of irrigation. 

(6.) Mal3ng of gardens. 

(7.) Making or improvement of roads or bridges. 

(8.) Making or improvement of watercourses, ponds, wells, 
or reservoirs, or of works for the application of water power or for 
supply of water for agricultural or domestic purposes. 


22 
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(9.) Making or lemoval of permanent fences. 

(10.) Planting of hops. ^ 

(11.) Planting of orcnards or frvit bushes. 

.<12.) protecting young fruit trees. 

(13 ) Reclaiming of waste land. 

(14.) Warping or weiring of land. 

(15.) Embankments and sluices against floods. 

(16.) Erection of wire work in hop gardens. 

{16a.) Provision of permanent sheep-dipping accommodation. 
(16b.) In the case of arable land the removal of bracken, 
GORSE, tree-roots, BOULDERS, OR OTHER LIKE OBSTRUCTIONS TO 

cultivation. 

[N.B — This part is suhiect as to market gardens to the provisions 
of the Third Schedule.'] 


Part II. 

Improvement in respect of which Notice to Landlord is 

REQUIRED. 

(17.) Drainage. 


Part HI. 

n 

Improvements in respect of which Consent of or Notice to 
Landlord is required. 

(18.) Chalking of land. 

(19.) Clay-burning. 

(20.) Claying of land or spreading blaes upon land. 

(21.) Liming of land. 

(22.) Marling of land. 

(23.) Application to land of purchased artificial or other pur- 
chased manures, 

(24.) Consumption on the holding by cattle, sheep, or pigs, or 
by horses other thani^ those regularly employed on the holding, of 
corn, cake, or other^ feeding stuff not produced on the holding. 

(25.) Consumption on the holding by cattle, sheep, or pigs, or 
by horses other than thoSe regularly employed on the holding, of 
corn proved by satisfactory evidence to hav§ been produced and 
consumed on the holding. 

(26.) Laying^ down temporary pasture with clover, grass, 
lucerne, sainfoin, ^ or other seeds, sown more than tw'o ^ears prior 
to the determination of the tenancy, in so far as the value of the 
temporary pasture on the holding at the time of quitting 

EXCEEDS the VALUE OF THE TEMPORARY PASTURE ON THE HOLDING 
AT THE COMMENCEMENT OF THE TENANCY FOR WHICPI THE TENANT 
DID NOT Pay COMPENSATION. 
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(27.) Repairs to buildings, being buildings necessary for the 
proper c\iItivation or wording of ’the holding, other than repairs 
which the tenant is himself under an obligation to execute. 

Provided that the |jpnant, before beginning to execute any such 
repairs, shall give to the landlord notice in writing of his intentioh 
together with particulars of such repairs, and shall not execute 
the repairs unless the landlord fails to execute them within a 
reasonable time after receiving such notice. 


SECOND SCHEDULE. 


Rules as to Arbitration. 

Appointment of Arbitrator. 

1. A person agreed upon between the parties, or in default of 
agreement nominated by the Board on the application in writing 
of either of the parties, shall be appointed arbitrator. 

2. If a person appointed arbitrator dies, or is incapable of acting, 
or for seven da 3 ^s after notice from either party requiring him 
to act fails to act, a new arbitrator may be appointed as if no 
arbitrator had been appointed. 

3. Neither party shali have power to revoke the appointment of 
the arbitrator without the consejjt of the other party. 

4 Every appointment, notice, revocation, and consent under 
ibis part of these rules must be in writing. 

Time for^ Award. 

5 The arbitrator shall make and sign his award within twenty- 
eight days of his appointment or within such longer period as the 
Board may (whether the time for making the award has expired 
or not) direct. 

Removal of Arbitrator. 

6 Where an arbitrator has misconductec^ himself the county 
court may remove him. 


Evidence. • 

7. The ^parties lO the arbitration, and all persons claiming 
through them respectively, shall, subject to any legal objection, 
submit to be examined by the arbitrator, on oath or affirmation, 
in relation lo the matters in dispute, and shall, subject as afore- 
said, produce before the arbitrator all samples, books, deeds, 
papers, accounts, writings, and documents, within their pos- 
session or power* respectively, which may be required or called 
for, and do all other things which during the proceedings the 
arbitrator may require. 
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8. The arbitrator shall have power t^ administer oaths and to 
take the affirmation of parties and witnesses appearhig, and 
witnesses shall, if th^ arbitrator thinks fit, be examined on oatli 
or affirmation. 


Statement of Case. 

9. The arbitrator may at any stage of the proceedings, and 
shall if so directed by the judge of the county court (which direc- 
tion may be given on the application of either party), state in the 
form of a special case for the opinion of that court any question 
of law arising in the course of the arbitration. 

Award. 

10. The arbitrator shall, on the application of either party, 
specify the amount aw'arded in respect of any particular improve- 
ment or any particular matter, the subject of the award, and the 
award shall fix a day not ^sooner than one month or later than 
two months] later "than one month after the delivery of the 
award for the payment of the money awarded as compensation, 
costs, or otherwise, and shall be in such form as may be pre- 
scribed by the Board. 

11. The award to be made by the arbitrator shall be final and 
binding on the parties and the persons claiming under them 
respectively. 

12. The arbitrator may correct in an award any clerical mistake 
or error arising from any accidental slip hr omission. 

13. When an arbitrator has irfTsconducted himself, or an arbi- 
tration or award has been improperly procured, the county court 
may set the award aside. 


Cgsts. 

14. The costs of and incidental to the arbitration and award 
shall be in the discretion of the arbitrator, who may direct to and 
by whom and in what manner these costs or any part thereof 
are to be paid, and the costs shall be subject to taxation by the 
registrar of the county court on the application of either party, 
but that taxation shall be subject to review by the judge of the 
county court. ^ 

^ 15. The arbitrator shall, in awarding costs, take into considera- 
tion the^ reasonableness or unreasonableness of the claim of either 
party, either in respect of amount or otherwise, and any unreason- 
able demand for particulars or refusal to supply particulars, and 
generally all the circumstances of the case, and may disallow the 
costs of any witness whom he considers to have been called" un- 
necessarily, and any other costs which he considers to have been 
incurred unnecessarily. 


Forms, 

16. Any forms for proceedings in arbitrations under this Act 
which may be prescribed by the Board shall, if used, be sufficient 
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THIl^D SCHEDULE. 


Improvements subjj^t to special Provisions in the case of 
Market Gardens. 

(1.) Planting of standard or other fruit trees permanently set 
out ; 

(2.) Planting of fruit bushes permanently set out ; 

(3.) Planting of strawberry plants; 

(4.) Planting of asparagus, rhubarb, and other vegetable crops 
which continue productive for two or more years ; 

® (5.) Erection or enlargement of buildings for the purpose of the 
trade or business of a market gardener. 


FOURTH SCHEDULE. 


Enactments Repealed. 


ScsMon and 
Chaptei, 

Shoi^ Title. 

Extent of Repeal. 

46 & 47 Vict. c 

61 

i 

The Agricultural 
Holdings( Eng- 
land) Act, 1883, 

The whole Act 

53 & 54 Vict c 

The Tenants’ 

^In section one the words “the 

57 

Compensation 
Act, 1890 

Agricultural Holdings Act, 1883, 
and “ 

Section two, except so far as re- 
lates to compensation under the 
Allotments and Cottage Gardens 
(Compensation for Crops) Act, 
1887. 

Section thre^ and section four 

58 & 59 Vict c. 
27. 

The Market Gar- 
deners’ Com- 
pensation Act, 
1895. 

The whole Act. 

• 

63 & 64 Vict. c. 

The Agricultural 

The whole Act, except so far as it 

50. 

Holdings Act, 
1900. 

relates to Scotland. 

6 Edw. 7 , c,^6 

The Agricultural 
Holdings Act, 
1906. 

The whole Act, except so far as it 
relates to Scotland 

7 Edw 7. c 54. 

The Small Hold- 
ings and Allot- 
ments Act, 
1907. 

Section thirty-eight. 
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IV. 

THE AGRICULTURE ACT, r 1920. 

(10 and 11 Geo. 5, Ch. 76.) 

An act to amend the Corn Production Act, 1917, and the 
Enactments relating to Agricultural Holdings. 

[23rd December, 1920.] 

B e it enacted by the King’s most Excellent Majesty, by and 
with the advice and consent of the Lords Spiritual and 
Temporal, and Commons, in this present Parliament assembled! 
and by the authority of the same, as follows : — 

Part II. 

Amendment of Agricultural Holdings Acts. 

10» — (1) Where the tenancy of a holding terminates after the 
commencement of this Act by reason of a notice to quit given, 
after the twentieth day of May, nineteen hundred and 'twenty, 
by ^ the landlord, and in consequence of such notice the tenant 
quits the holding, then, unless the tenant — 

(a) was not at the date of the notice cultivating the holding 
according to the rules of good husbandry; or 
{b) had, at the date of the notice, failed to comply within 
a reasonable time with^any notice in writing by the 
landlord served on him requiring him to pay any rent 
due in respect of the holding or to remedy any breach 
being a breach which vras capable of being remedied 
•of any term Or condHion of the tenancy consistent 
with good husbandry; or 

(c) had, at the date of the notice, materially prejudiced the 
interests of the landlord by committing a breach which 
was not capable of being remedied of any term or con- 
dition of the tenancy consistent with good husbandry ; or 

(d) was at the date of the notice a person who had become 
bankrupt or compounded with his creditors : or 

(e) has, after the commencement of this Act, refused, or 
within a reasonable time failed, to agree to a demand 
made to him irf writing by the landlord for arbitration 
as to the rent to be paid for the hc^lding as from the 
next ensuing date at which the tenancy could have been 
terminated by notice to quit given by the landlord at the 
date of the said demand; or 

(/) had, at the date of the notice, unreasonably refused, or 
within a reasonable time failed, to comply with a demand 
made to him in writing by the landlord requiring him 
to execute at the expense of the landlord an agreement 
setting out the existing terms of the tenancy; 
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and, in the case of a nj^^tice to .quit given after the commence- 
ment ot this Act, unless the notice^ to quit states that it is given 
for one or more of the reasons aforesaid, ‘^compensation for the 
disturbance shall be payable by the landlord to the tenant in 
accordance with the provisions of this section : 

Provided that compensation shall not be payable under this 
section in any case where the landlord has made to the tenant 
an offer in waiting to withdraw the notice to quit and the tenant 
has unreasonably refused or failed to accept the offer. 

(2) The landlord of a holding may at any time apply to the 
agricultural committee for the area in which the holding is situate 
for a certificate that the tenant is not cultivating the holding 
according to the rules of good husbandry, and, on any such 
application being made, the committee, after giving to the land- 
lord and the tenant or their respective representatives an oppor- 
tunity of being heard, shall, as they think proper, either grant 
or refuse the certificate within one month after the date of the 
application. 

The landlord or tenant may, within seven days after the notifica- 
tion to’ him of the refusal or grant by the committee of a cer- 
tificate, require the question as to whether the holding is being 
cultivated according to the rules of good husbandry to be referred 
to an arbitrator who may grant a certificate for the purpose of 
this subsection or revoke the certificate granted by the committee, 
and the award of th^ arbitrator shall be given within twenty- 
eight days of the date on whicjj the matter is referred to him. 

Subject to any such appeal, a certificate granted under this 
subsection shall be conclusive evidence that the holding is not 
being cultivated according to the rules of good husbandry. 

In the case of a holding situate in a county borough for which 
an agricultural committee has not been appointed this subsection 
shall have effect with the substitution of the Minister for an 
agricultural committee. 

(3) Where, after the commencement of this Act, the landlord 
of a holding refuses, or within a reasonable time fails to agree 
to, a demand made to him in writing by tenant for arbitra- 
tion as to the rent to be paid for the holding as from the next 
ensuing date at which the tenancy could have been terminated 
by notice to quit given by the tenant: at the date of the said 
demand^ and by reason of the refusal or failure the tenaht 
exercises his power of terminating the tenancy by a notice stating 
that it is given for that reason, the tenant shall be entitled to 
compens^ion in the same manner as if the tenancy had been 
terminated by notice to quit given by the landlord : Provided 
that such compensation shall not be payable if the circumstances 
are such that a notice to quit could have been given by the land- 
lord for any of the reasons mentioned in paragraphs (a), (b), or (c) 
of subsection (1) of this section. 
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(^) The provisions of this section relating to demands for arbi- 
tration as to the rent to be ^aid for a holding shall not apply 
where the demand, if<miade later^ than six months after the com- 
mencement of this Act, is so made that the increase or reduction 
of the rent would take effect at some time before the expiration 
of two years from the commencement of the tenancy of the 
holding or from the date on which a previous increase or reduc- 
tion of the rent took effect. 

(5) An arbitrator, in determining for the purposes of this 
section what rent is properly payable in respect of a holding, 
shall not take into account any increase in the rental value which 
is due to improvements which have been executed thereon so 
far as they were executed wholly or partly by and at the expense 
of the tenant without any equivalent allowance or benefit made 
or given by the landlord in consideration of their execution and 
have not been executed by him under an obligation imposed by 
the terms of his contract of tenancy, or fix the rent at a higher 
amount than would have been properly payable if those improve- 
ments had not been so executed, and shall not fix the rent at 
a lower amount by reason of any dilapidation or deterioration of 
land or buildings made or permitted by the tenant. 

(6) The compensation payable under this section shall be a sum 
representing such loss or expense directly attributable to the 
quitting of the holding as the tenant may unavoidably incur upon 
or in connection with the sale or removal qf his household goods, 
implements of husbandry, fixtures, farm produce or farm stock 
on or used in connection with Eie holding, and shall include 
any expenses reasonably incurred by him in the preparation of 
his claim for compensation (not being costs of an arbitration to 
determine the amount of the compensation), but for the avoidance 
of disputes such sum shall, fo3f» the purposes of this Act, be 
computed at an amount equal to one year’s rent of the holding, 
unless it is proved that the loss and expenses so incurred exceed 
an amount equal to one year’s rent of the holding, in which 
case the sum recoverable shall be such as represents the whole 
loss and expenses so incurred up to a maximum amount equal 
to two years’ rent of the holding. 

(7) Compensations Shall not be payable under this section — 

(a) in respect of the sale of any goods, implements, fixtures, 

produce or stock ^.unless the tenant has before the sale 
given the landlord a reasonable opportunity of making 
a valuation thereof; or ^ 

(b) unless the tenant has, not less than one month before 
the termination of the tenancy, given notice Tn writing 
to the landlord of his intention to make a claim for com- 
pensation under this section; or 

(r) where the tenant with whom the contract of tenancy was 
made has died within three -months before the date of 
the notice to quit : or 
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{d){i in a case in 'vhich the tenant under section twenty- 
^ three of the Act of 1908 Accepts a notice to quit part 
of his holding as a nojtice to quit the entire holding, 
the part of^the holding affected by the notice given . 
the landlord, together with any other part of the 'holding 
affected by any previous notice given under that section 
by the landlord to th-e tenant, is less than one-fourth 
part of the original holding, or the holding as proposed 
to be diminshed is reasonably capable of being cultivated 
as a separate holding, except compensation in respect 
of the part of the holding to which the notice to quit 
related ; or 

(fi) where the holding was let to the tenant by a corporation 
carrying on a railway, dock, canal, water, or other 
undertaking, or by a government department or a local 
authority, and possession of the holding is required by 
the corporation, department, or authority for the purpose 
(not being the use of the land for agriculture) for which 
it was acquired by the corporation, department, or autho- 
rity, or appropriated under any statutory provision ; or 

(/) m the case of a permanent pasture which the landlord 
has been in the habit of letting annually for seasonal 
grazing, and which has since the fourth day of August 
nineteen hundred and fourteen and before the com- 
mencement of this Act been let to a tenant for a definite 
and limited period for cultivation as arable land, on the 
condition that the tenant shall, along with the last or 
waygoing crop, sow p^manent grass seeds ; or 
ig) where a written contract of tenancy has been entered 
into (whether before or after the commencement of this 
Act) for the letting by ^he landlord to the tenant of a 
holding, which at the time of the creation of the tenancy 
had then been for a period of not less than twelve 
months in the occupation of the landlord, upon the 
express terms that if the landlord desires to resume that 
occupation before the expiration of a specified term not 
exceeding seven years the landlord should be entitled to 
give notice to quit without becoming liable to pay to 
the tenant any compensation for disturbance, and the 
landlord desires to resume occupation within the specified 
period, and such notice to quit has been given accord- 
ingly. 

(8) In any case "where a tenant holds two or more holdings, 
whether from the same landlord or different landlords, ^ and 
receives ncs^ice to quit one or more but not all of the holdings, 
the compensation for disturbance in respect of the holding or 
holdings shall be reduced byfsuch amount as is shown to the 
satisfaction of the arbitrator to represent the reduction (if any) 
'Of the loss attributable to the notice to quit by reason of the 
continuance in possession by the tenant of the other holding or 
holdings. 
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(9) The landlord shall, on an appl(k:ation made in ^writing 
after the commencement of fnis Act by the tenant of a ‘"holding 
to whom a notice to^quit has jpeen given which does not state 
the reasons for which it is given, furnish 1p the tenant within 
tWenty-'eight days after the receipt of the application a state- 
ment in writing of the reasons for the giving of the notice,, 
and if he fails unreasonably so to do compensation shall be pay- 
able under this section as if the notice to quit had not been 
given for a reason specified in subsection (1) of this section. 

(10) If any question arises as to whether compensation is 
payable under this section or as to the amount payable by way 
of compensation under this section, the question shall, in default 
of agreement, be determined by arbitration under the Act of 1908. 

(11) The expression “ holding” in this section shall not include 
any land which forms part of any park, garden, or pleasure 
ground attached to and usually occupied with the mansion house, 
or any land adjoining the mansion house which is required for 
its protection or amenity, and the compensation for disturbance 
payable in respect of a notice to quit given in respect of any 
such land shall be such compensation (if any) as would have 
been payable under section eleven of the Act of 1908 if this Act 
had not been passed. 

(12) Compensation payable under this section shall be in addi- 
tion to any compensation to which the tenant may be entitled 
in respect of improvements, and shall be recoverable in the same 
manner as such compensation amd be payable, notwithstanding 
any agreement to the contrary. 

IB. Where the occupation of a dwelling-house (including a 
garden attached thereto) formmg part of a holding to which 
the Act of 1908 applies has been allowed by the tenant of the 
holding to a workman employed by him in agriculture on the 
holding, whether the occupation is under a contract of tenancy 
or not, and the occupation is terminated on account of the ter- 
mination by the tenant of the holding of the employment of the 
workman, the provisions of the section of this Part of this Act 
relating to compens^ion for disturbance shall (subject as herein- 
after provided and s«d far as the same are capable of application) 
apply as if the dwelling-house (including a garden attached 
thereto) were a holding and, where there is no contract of 
tenancy, as if the person allowing the dwelling-house to be so 
occupied were the landlord and the workmai^ were the tenant,, 
and the notice to terminate the occupation were a notice to quit : 

Provided that — 

(1) compensation shall not be payable under this section if — 

(a) the notice to terminate the occupation is given 
before the expiration of six weeks from the com- 
mencement of the occupation; or 
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(h) the tenant of th^ holding has, before giving the 
notice, obtained from the district wages committee, or 
a sub-comiTiittee to which power in that behalf has 
been delegated by the committee, a certificate that the 
termination of the occupation is necessary or expedient 
to enable the holding to be worked properly or to 
better advantage; or 

(c) !he employment of the workman is for a year 
or half-year, and the occupation is terminated at the 
end of such period, or 

(d) the workman does not cease to occupy the dwell- 
ing-house on the expiration of the notice to terminate 
his occupation thereof or on the expiration of a period 
of two months from the date when the notice was 
given whichever is the latter; or 

(e) the notice is given by reason of the employment 
of the workman having been terminated on account of 
his misconduct, and such reason shall be substituted 
for the reasons specified in subsection (1) of the said 
section; and 

(2) for the purpose of compensation the year’s rent of the 
dwelling-house shall be taken to be a sum equal to fifty- 
two times the maximum weekly value (not exceeding in 
any case three shillings) of the benefit olF the provision 
of a cottage f?ree from rent and rates as determined for 
the district under the jjrovisions of the Act of 1917; and 

(3) subsections (2) and (3) and paragraph (h) of subsection (7) 
of the said section shall not apply; and 

(4) any question as to wheth^er compensation is payable under 
this section or as to the amount payable shall, on the 
application of the tenant or workman, be determined by 
the district wages committee or a sub-committee to which 
power in that behalf has been delegated by the com- 
mittee, and the committee or sub-committee may, in any 
case in which it appears to them to be just, direct the 
payment by the tenant to the workman of a sum in 
respect of his expenses of appearjig before them, and 
any sum so directed to be paid shall be recoverable 
summarily by the tenant as a civil debt : 

ProvMed also that, where under paragraph (b) of this section 
(the tenaltit of a* holding seeks to obtain a certificate from the 
cRstrict wages committee or a sub-committee of that committee, 
the workman shall be entitled to appear before the district wages 
committee or the sub-committee, as the case may be, and shall, 
in the event of the certificate being refused, also be entitled to 
recover from the tenant such sum as the committee, or sub- 
committee, may direct in respect of any expenses incurred by 
him in appearing before them. 
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15. — (1) Where the landlord of any hc^iding refuses or \Yithin a 
reasonable time fails to conserft in manner required by section two 
of the Act of 1908 to «the making of any improvement comprised 
in Part I. of the First Schedule to that /Vet (other than the 
erection; alteration, or enlargement of buildings or an improve- 
ment comprised in the Third Schedule to that Act), which is 
declared by regulation made by the Minister to be an improve- 
ment to which this subsection applies, either absolutely or except 
upon such terms as the tenant is unwilling to accept, the agricul- 
tural committee for the area in which the holding is situate may, 
on the application of the tenant and after giving the landlord or 
his representative an opportunity of being heard, direct that the 
improvement shall be treated for the purposes of the Act of 1908 
as if it were an improvement comprised in Part II. of the First 
Schedule to that act, and any direction given by the agricultural 
committee under this subsection may be given subject to such 
conditions (if any) for the protection of the landlord, as the 
committee think fit . 

Provided that, in considering any such application, the agricul- 
tural committee shall have special regard to the estimated cost 
of the improvement in relation to the rent of the holding. - 

A draft of any regulations made under this subsection shall be 
laid before each House of Parliament for not less than thirty days 
during which that House is sitting, and if either House before 
the expiration of that period presents an address to his Majesty 
against the draft or any part thereof no further proceedings shall 
be taken thereon, but without pjftpjudice to the making of any 
new draft regulation. 

(2) The Minister may by regulation substitute such percentages 
or period as he thinks fit for the percentages and period men- 
tioned in subsection (3) of sectior? three of the Act of 19Q8, having 
due regard to the current rates of interest. 

(3) Subject to the provisions of this section, where a tenant 
desires to make on his holding or any part of his holding any 
improvement comprised in the Third Schedule to the Act of 1908 
and the landlord refuses, or within a reasonable time fails, to 
agree in wTiting that the holding or that part of the holding 
shall be treated as af'market garden, the agricultural committee 
for the area in whicli the holding is situate may, on the applica- 
tion of the tenant and after hearing the landlord or his repre- 
sentative, and after being satisfied that the holding or part of 
the holding is suitable for the purposes of market gardening, 
direct that section forty-two of the Act of 1908 shall, 'either in 
respect of all the improvements comprised in the said Third 
Schedule or in respect of some only of those improvemfSnts, apply 
to the holding or to that part thereof, and the said section shall 
apply accordingly as respects any improvements executed after the 
date on which the direction is given : 

Provided that nothing in this subsection shall authorise the 
breaking up of meadow land or pasture. 
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Any direction given bv an agricultural committee under this 
subsection shall be subject to sua^i 'c6nditions (if any) for the 
protection of the landlord"“as the commil^tee may think fit to 
attach to the direction, and wnere any such direction is given 
the following provilions shall have effect : — , ’ ' 

(a) If the tenancy is terminated by notice to quit given by 
the tenant or by reason of the tenant becoming bankrupt 
or compounding with his creditors, the tenant shall not 
be entitled to compensation in respect of any such im- 
provements as are specified in the direction unless the 
tenant not later than one month after the date on which 
the notice to quit is given or the date of the bankruptcy 
or composition, as the case may be, or such later date 
as may be agreed, produces to the landlord an offer in 
writing by a substantial and otherwise suitable person 
(being an offer which is to hold good for a period of 
three months from the date on which it is produced), 
to accept a tenancy of the holding from the termination 
of the existing tenancy thereof, and on the terms and 
conditions of that tenancy so far as applicable, and, 

, subject as hereinafter provided, to pay to the outgoing 
tenant all compensation payable under the Act of 1908, 
or under the contract of tenancy, and the landlord fails 
to accept the offer within three months after the pro- 
duction thereof; and 

(b) If the landlord accept any such offer, the incoming tenant 

shall pay to the land?ord on demand all sums payable 
to him by the outgoing tenant on the termination of 
the tenancy in respect of rent or breach of contract or 
otherwise in respect of the holding, and any amount so 
paid may, subject to an^ agreement between the outgoing 
tenant and incoming tenant, be deducted by the incoming 
tenant from any compensation payable by him to the 
outgoing tenant; and 

(c) If the direction relates to part only of the holding, the 
direction may, on the application of the landlord, be 
given subject to the condition 1?hat the tenant shall 
consent to the division of the holding into two parts 
(one such part being the part to which the direction 
relates) to be held at rents agreed by the landlord and 
tenant o,r in default of agreement settled by the com- 
•mittee, but otherwise on the same terms and conditions 
as the original holding, so far as applicable. 

(4) A new tenancy created by the acceptance of a tenant in 
accordance with the provisions of this section on the terms and 
conditions of the existing tenancy shall not be deemed to be 
a new tenancy for the purposes of the provisions of this Act 
relating to demands for arbitration as- to rent. 
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(5) The powers under this section of agricultural committee 
may, in the case of a holdin(§ situate in a county borofigh for 
which an agricultural committee has not been appointed, be 
exercised by the Minister. ^ 

"(6) In the exercise of their powers under this section the 
agricultural committee and the Minister shall have regard to the 
likelihood of the land being required for any purpose other than 
agriculture. 

(7) If in any case a landlord or tenant by notice in writing 
^iven to the other party shall so require, the powers which under 
this section may be exercised by a committee shall in that case 
be exercised by an arbitrator appointed and acting under and in 
accordance with the provisions of the Act of 1908. 

17. — (1) Where a holding has become vested in more than one 
person in several parts, and the rent payable by the tenant of 
the holding has not been apportioned with his consent or under 
any statute, the tenant shall be entitled to require that any com- 
pensation payable to him under the Act of 1908 shall be deter- 
mined as if the holding had not been divided, and the arbitrator 
•shall, where necessary, apportion the amount awarded between 
the persons who for the purposes of the Act of 1908 together 
■constitute the landlord of the holding, and any additional costs 
of the award caused by the apportionment shall be directed by 
the arbitrator to be paid by those persons in such proportions as 
be shall determine. 

r 

(2) This section shall not apply in the case of a tenancy which 
terminates before the commenoem^t of this Act. 

18. — (1) Any question or difference arising out of any claim by 
the tenant of a holding against the landlord for compensation 
payable under the Act of 1908 px for any sums claimed to be 
due to the tenant from the landlord for any breach of contract 
or otherwise in respect of the holding, or out of any claim by 
the landlord against the tenant for waste wrongly committed or 
permitted by the tenant or for any breach of contract or other- 
wise in respect of the holding, and any other question or difference 
,of any kind whatsoever between the landlord and the tenant of 
the holding arising out of the termination of the tenancy of the 
holding or arising, wj^ether during the tenancy or on the termina- ‘ 
tion thereof, as to the construction of the contract of tenancy shall 
be determined by arbitration under the Act of 1908. 

(2) Any such claim as is mentioned in this section shall cease 
to be enforceable after the expiration of twohiionths from the 
termination of the tenancy unless particulars thereof have beep 
given by the landlord to the tenant or by the ten|pt to the 
landlord, as the case may be, before the expiration of that period : 

Provided that, where a tenant lawfully remains in occupation 
of part of a holding after the termination of the tenancy, par- 
ticulars of a claim relating to that part of the holding may be 
given within two months from the termination of the occupation. 
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(3) This section shall not apply in the case of a tenancy which 
terminates before the corrfmenceniei^t of this Act. 

25. — (1) Section forty of the 4ct of 190^ shall have effect as 
though for the wo^ds “ the powers by this Act conferred on 
““ a landlord (other than that of entering on a holding Tor the 
“ purpose of viewing the state of the holding) ” and the words 

the powers by this Act conferred on a landlord (other than as 
aforesaid) contained in subsection (1) and subsection (2) respec- 
tively of the said section there were substituted the words “ the 
“ powers by this Act conferred on a landlord in respect of 
** charging land,” 

(2) This section shall apply in relation to any power whether 
the power has been exercised before or after the commencement 
of this Act. 

24- — (1) Where the land comprised in a contract of tenancy is 
not a holding within the meaning of the Act of 1908 by reason 
only of the fact that the land so comprised includes land (herein- 
after referred to as the non-statutory land”) which, owing to 
the nature of the buildings thereon or the use to which it is 
put, would not, if it had been separately let, be a holding within 
the meaning of the said Act, the provisions of the said Act 
relating to compensation for improvements and disturbance shall, 
unless otherwise agreed in writing, apply to the part of the land 
exclusive of the non-statutory land as if that part were a separate 
holding. 9 

(2) This section shall not apply in relation to a contract of 
tenancy made before the commencement of this Act. 

26. If the landlord or tenant of a holding at any time during 
the tenancy so requires, a record ^f the condition of the buildings, 
fences, gates, roads, drains, ditches and cultivation of the holding, 
and if so required by the tenant a record of any existing im- 
provements executed by the tenant or for which the tenant is, 
under section seven of the Act of 1908, entitled to claim com- 
pensation, and of any fixtures or buildings which under section 
twenty-one of that Act the tenant is entitled to remove, shall be 
made by a person to be appointed in default of agreement by the 
Minister, and in default of agreement the'3:ost of making any 
such record shall be borne by the landlord and tenant in equal 
shares 

m 

27. Secjion four ‘of the Act of 1908 (which relates to agreements 
as lo compensation for improvements comprised in Part III. of 
the First Schedule to that Act) shall, after the commencement of 
this Act, apply only to improvements to which the provisions, of 
section forty-two of the Act of 1908 apply or are directed under 
this Act to apply : 

Provided that this section shall not affect the operation of any 
agreement entered into before the commencement of this Act. 
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FIRST ‘"SCHEDULE. 

Minor Amendments of Agricultural Holdings Act, 1908. 


Enactment to be 
Amended 

Section one 


Section five 
Section fifteen - 

Section twenty-three 
Section thirty-one - 
First Schedule 


Second Schedule 


Nature of Amendment 


In subsection (7), after the U'ord “Acz^ ” where 
that word first occtirs, there shall be msertcd 
the words and the tenancy was entered 
“ uf>on after the first day of January, nineteen 
'‘hundred and twenty-one whether the im- 
“provement was or was not an improvement 
‘ * which he was required to make by the terms 
‘ ‘ of his tenancy ’ ’ , and in paragraph {a) ot 
subsection (2) after the word “improvement," 
there shall be inserted “ whether expressly 
“stated in the contract of tenancy to be so 
“ given or allowed or not ’’ , and m paragraph 
(5) of subsection (2), there shall be inserted 
after the word “ crops," where that word first 
occurs, the words “ grown on and “ 

The words “in respect of any impiovement 
“ comprised in the First Schedule hereto ” 
shall be omitted 

In subsection (1), after^he word “hereto,” where 
it first occurs, there shall be inserted the words 
‘ ‘ or in respect of compensation for disturbance, ’ ’ 
and after the word “ expended,” there shall be 
inserted the words “and of all costs properly 
“ incurred by him in obtaining the charge ’’ 

In paragrafh (iii) the words “for labourers" 
shall be omitted 

After the word “compensation,” there shall be 
inserted the words “for disturbance or.” 

After “ (16) Erection of wireworks m hop 
gardens,” there shall be inserted — 

‘ ‘ {I6a) Provision of permanent sheep-dippmg 
accommodation , 

“ (166) In the case of arable land the removal 
of bracken, gorse, tree roots, boulders, or 
other like obstructions to cultivation.” 

And in paragraph (26) there shall be added at end 
thereof the words “in so far as the value of 
“ the temporary pasture dn the holding at the 
“time of quitting exceeds the value of.. the 
‘ ‘ temporary pasture on the holding at !he 
“commencement of the tenancy for which the 
“ tenant did not pay compensation,” 

In paragraph 10, for the words “ sooner than one 
month or later than two months,” there shall be 
substituted the words “ later than one month ” 
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SECOND SCHEDULE. 
Enactments Repealed. 


Session and 
Chapter 

S^ort Title 

— 

Extent of Repeal. 

8 Edw 7, c 28. 

The Agricultural 

Subsections (2J and (3) of section six; 


Holdings Act, 

section eleven ; subsection (2) of 


* 1908. 

section thirteen , section twenty- 
two , in paragraph (iii) of section 
twenty-three the words “for 
labourers ”, section twenty -seven, 
in subsection (1) of section forty 
the words “ the powers by this 
“ Act conferred on a landlord 
“ (other than that of entering on 
“a holding for the purpose of 
“ viewing the state of a holding)’’, 
in subsection (2) of section forty 
the words ' * the powers by this 
‘‘ Act conferred on a landlord 
“ (other than as aforesaid) ” 


V. 

THE AGRICULTIjRAL (AMENDMENT) ACT, 1921. 

(11 and 12 Q9eo. 5, Ch. 17.) 

An Act to explain proviso (4) to section twelve of the Agricul- 
ture Act, 1920, and the First Schedule to that Act so far as that 
Schedule amends subsection (l)*of section one of the Agricul- 
tural Holdings Act, 1908, and the Agricultural Holdings (Scotland) 
Act, 1908, and to remove doubt as to the procedure in arbitra- 
tions as to rent under section ten of the Agriculture Act, 1920. 

[1st July, 1921.] 

B e it enacted by the King’s most Excellent Majesty, by and 
with the advice and consent of the Lords Spiritual and 
Temporal, and Commons, in this present Shrliament assembled, 
and by the authority of the same, as follows : — 

2, — (1) Where a demand in writing •for arbitration as to the 
rent to be paid fti>r a holding has been made for the purposes 
of sectiqn ten of the Agriculture Act, 1920 (which relates to com- 
pensation for disturbance), and has been agreed to, whether In 
writing or^therwise, the question as to the rent shall be referred 
to arbitration under the Agricultural Holdings Act, 1908. 

(2) Proviso (4) to section twelve of the Agriculture Act, 1920 
(which applies the provisions of that Act relating to compensa- 
tion for disturbance to cottages on agricultural holdings), shall 

23 
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have effect, and be deemed alwa^^s to jjiave had effect, as though 
the words “ recoverable summarily from the tenant ” wefe theiein 
substituted for the words “ recoverable summarily by the tenant.” 

, (3) yiie First Schedule to the Agricultifre Act, 1920 (which 
sets out certain minor amendments to be made in the Agricul- 
tural Holdings Act, 1908), shall have effect, and be deemed 
alwaj^s to have had effect, as though the words “In subsection (1) 
“ after the words ‘ in this Act mentioned’ there shall be inserted 
“ the words ‘ and, in a ease where the contract of tenancy was 
“ ‘ made on or after the first day of January, nineteen hundred 
“ * and twenty-one, then ’ ” were therein substituted for the words 
“In subsection (1) after the word ‘Act,’ where that word first 
“ occurs, there shall be inserted the words ‘ and the tenancy 
“ ‘ was entered upon after the first day of January, nineteen 
“ ‘ hundred and twenty-one,’ ” 


VL 

THE CORN PRODUCTION ACTS (REPEAL) ACT, 1921. 

(11 and 12 Geo 5, Ch. 48.) 

An Act to repeal the Corn Production Acts, 1917 and 1920, to 
make provision as to payments under those Acts in respect 
of the crops of the current year, to^sprovide funds for agri- 
cultural development, to promote the formation of joint c"bn- 
ciliation committees for the^industry of agriculture, and to 
make certain consequential amendments in section twelve, 
and to repeal subsection (1) of section fifteen of the Agri- 
culture Act, 1920. [19th August, 1921.] 

B e it enacted by the King’s most Excellent Majesty, by and 
with the advice and consent of the Lords Spiritual and 
Temporal, and Commons, in this present Parliament assembled, 
and by the authority of the same, as follows ; — 

5. Any power which, under section twehne of the Agricul- 
ture Act, 1920 (which makes provision for the application of 
that Act to cottage§, on agricultural holdings), is exerciseable in 
relation to any dw-dling-house by a district wages committee or 
a sub-committee of such a committee may be exercised in Scot- 
land by^the sheriff court, and elsewhere by a court of summary 
jurisdiction, for the district in which the dwelling-house is situate, 
and for the purpose of compensation under the said section the 
year’s rent of the dwelling-house shall be taken to be the «pm 
of seven pounds and sixteen shillings, or, if it is^hown that 
that sum exceeds an amount equal to fifty-two times the weekly 
rental value of the dwelling-house let free from rates, then such 
last-mentioned amount. 

d. Subsection (1) of section fifteen of the Agriculture Act 
1920, is hereby repealed. 
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THE ALLOTMENTS ACT, 1922. 

(12 and 13 Geo. 5, Ch. 61.) 

An Act to amend the law relating to Allotments. 

[4th August, 1922.] 

B e it enacted by the King’s most Excellent Majesty, by and 
with the advice and consent of the Lords Spiritual and 
Temporal, and Commons, in this present Parliament assembled, 
and by the authority of the same, as follows : — 

S — (2) In the case of any allotment within the meaning of 
this section (not being an allotment garden), the tenant shall, on 
the termination of his tenancy by eiSuxion of time, or from any 
other cause, be entitled, notwithstanding any agreement to' the 
contrary, to obtain from the landlord compensation for the 
following matters . — 

(b) For fruit trees or bushes provided and planted by the 
tenant with the previous consent in writing of the land- 
lord, and for drains, outbuildings, pigsties, fowl-houses, 
or other structural improvements made or erected by and 
at the expense^ of the tenant on the land with such 
consent. 

(3) Any sum due to the landTord from the tenant in respect 
nf rent or of any breach of the contract of tenancy under which 
the land is held, or wilful or negligent damage committed or 
permitted by the tenant, shall be J^aken into account in reduction 
of the compensation. 

(4) The amount of the compensation shall, in default of agree- 
ment, be determined and recovered in the same manner as com- 
pensation is, under this Act, to be determined and recovered in 
the case of an allotment garden. 

(5) The Agricultural Holdings Acts, 1908 t(^ 1921, shall, in the 
case of an allotment within the meaning of this section to which 
those Acts apply, have effect as if the provisions of this section 
as to the determination and recovery of compensation were sub- 
stituted for the provisions of those Acts as to the determination 
and recovery of cotnpensatiion, and a claim for compensation 
for, any matter or thing for which a claim for compensation 
can be madewunder this section, may be made either under those 
Acts or under this section, but not under both. • 

(6) The compensation in respect of an improvement made or 
begun on an allotment (not being an allotment garden) before 
the passing of this Act shall be such (if any) as could have been 
claimed if this Act had not be^n passed 
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(7) In this section the expression allotment means any 
parcel of land, whether aftached to a cottage or nof, of not 
more than two acr€s in exteryt, held by a tenant under a land- 
lord and cultivated as a farm or a garden, ^or partly as a garden 
'and p'artly as a farm. 

4. — (1) A tenant of land held under a contract of tenancy to 
which any of the foregoing provisions of this Act apply 
may, before the termination of the tenancy, remove any fruit 
trees or bushes provided and planted by the tenant and any 
erection, fencing or other improvement erected or made by and 
at the expense of the tenant, making good any injury caused by 
such removal. 

(2) A tenant of land held under a contract of tenancy to which 
any of the foregoing provisions of this Act apply and which is 
made with a mortgagor but is not binding on the mortgagee 
shall, on being deprived of possession by the mortgagee, be 
entitled to recover compensation from him as if he were the 
landlord and had then terminated the tenancy, but subject to 
the deduction from such compensation of any rent or other sum 
due from the tenant in respect of the land. 

5 Where a tenant of an allotment has paid compensation to 
an outgoing tenant for any fruit trees or bushes or other im- 
provement he shall have the same rights as to compensation or 
removal as he would have had under this Act if the fruit trees 
or bushes had been provided and planted or the improvement had 
been made by him and at his ^cpense. 

6, — (1) The compensation under the foregoing provisions of 
this Act, and such further compensation (if any) as is recover- 
able under the contract of -tenancy shall, in default of agree- 
ment, be determined by a valuation made by a person appointed 
in default of agreement by the judge of the county court having 
jurisdiction in the place where the land is situated, on an applica- 
tion in writing being made for the purpose by the landlord or 
tenant, and, if not paid within fourteen days after the amount 
is agreed or determined, shall be recoverable upon order made 
by the county coimt as money ordered to be paid by a county 
court under its orSinary jurisdiction, is recoverable, 

(2) The proper charges of the valuer for the valuation shall 
be borne by the landlord and tenant in such proportion as the 
valuer shall direct, but be recoverable by the valuer from either 
of the parties, and any amount paid by either of the parties in 
excess of the amount (if any) directed by the valuer to be bbrne 
by him shall be recoverable from the other part3^and may be 
deducted from any compensation payable to such party. 

19. — (1) Any person who by any act done without lawful 
authority or by negligence causes damage to any allotment 
garden or any crops or fences or buildings thereon shall be liable 
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on summary conviction to^a penalty not exceeding five pounds, 
but this •provision shall not apply useless notice of this provision 
is conspicuously displayed on or near the allotment garden. 

22, — (3) Compensation recoverable by a tenant under this Act 
for crops or other things shall be based on the value thereof to 
an incoming tenant. 

(6) For removing doubts, it is hereby declared that the expres- 
sion “ holding ” in the Agricultural Holdings Act, 1908, and in 
the Agricultural Land Sales (Restriction of Notices to Quit) Act, 
1919, does not include any allotment garden or any land culti- 
vated as a garden unless it is cultivated wholly or mainly for 
the purpose of the trade or business of market gardening. 
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ABANDONMENT, 

delivery of possession “ without prejudice,’* 158 

leaving of mere chattels on the land does not amount to, 154 

sale of fixtures by tenant amounts to, of right of removal, 198 

ACCESSORY BUILDINGS, 
what so considered, 86, 87 
when removable, 86 
general rule respecting, 86, 87 

ACCOUNT, in equity, for waste, 271 

ACQUIESCENCE; Standing By. 

ACTION ; see Civil Remedies. 
of waste, 266-271 
in equity, 270-271 
of trespass, 272-274 
of trover or conversion, 274-278 
for preventing eAltercise of right of severing, 274, 275 
arising out of contract, 278^81 
by and against executorsf 269 

ADMINISTRATOR : Executor. 

ADVERTISEMENT HOARDINGS, 
held to be fixtures, 8 ^ 

easement may be acquired to place, on another’s land, 41 
AGREEMENT, 

between landlord and tenant, how affecting the right to 
fixtures, 123, 127 

between outgoing and incoming tenants, 307-308 
relating to fixtures, whether withiji Statute of Frauds, 
195-198 

See Statute of Frauds 
stamps on, 199, 200 • 

to erect fixtures, not within the Statute of Frauds, 198 
^ need not be stamped, 200 
See Sale, Contract, Covenant, Hire-Purchase. 

AGRIcifLTURAL ERECTIONS, see Agricultural Homings 

Acts. 

not removable at common law, 101 
decision respecting, in Elwes v. Maw, 101-103 
statutory alterations of the law respecting, 103-123 
present state of the lajv, 123-124 
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AGRICULTURAL HOLDINGS^ ACT, 1^75, 105, 106 
how far slill operative, 10^ 

AGRICULTURAL HbLDINGS'ACT, 1883, 106, 107 

AGRICULTURAL HOLDINGS ACT, 1900, 107 

agricultural holdings act, 1908, 107 

generally, 107, 108 

lands to which Act applies, 108, 109 

“ holdings ” defined, 108, 109 

applies to market gardens, 109 

landlords within, 109, 110 

tenants within, 110 

“ tenant ” defined, 110 

“ contract of tenancy,” defined, 110 

does not apply to tenants at will or empknes, 110 

right to compensation for improvements, 111 

improvements, what are, 111, 112 

time for making claim for compensation, 112, 113 

“ determination of tenancy,” definition, 113 

amount of compensation, 114 

compensation for permanent improvements, 114 

compensation for drainage, 115 

authority of landlord’s agent in respect of notices under, “*15 
agreements as to compensation, 116 
rights of incoming tenant under, 116. 
tenant remaining in possession under ne^v lease, 116 
restriction on tenants about to quit, 116, 117 
tenant holding under mortgager^, 117, 118 
tenant’s right of removal of fixtures under, 118. 119 
comparison with rights under Acts o-f 1851 and 1875, 120 
kind of fixtures removable under, 120, 121 
effect of non-observance of ^conditions of removal of fix- 
■ tures, 121, 122 
time of removal of fixtures, 122 
contracts to exclude Section 21 of the Act, 123 
position of tenant as to agricultural fixtures, 123, 124 
articles privileged from distress, 124, 125 
special provisions as to market gardens, 125, 126 

AGRICULTURAL H#i)LDINGS ACT, 1920, 113 

ALLOTMENTS ACT, 1922, 
allotment ” defined, 126 
tenant’s rights under, 126, 127 
right of incoming tenant, 127 
amount of compensation, 127 

ALTERATION OF TENANT’S RIGHTS BY NEW AGREE- 
MENT, 148-149 

ALTERATION OF RIGHTS BY NEW LEASE, 149, 150 

ANCHOR, of ship fixed to ground to jjiear strain of cable, 18 
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ANNEXATION 

general rule as to, 2, 6, 11 
presumption arising on, 3 
a question of law, 3 

agreement gralitmg right of removal does not prevent, 3 

hire-purchase agreements do not affect question of, 3 

mere juxtaposition not as a rule sufficient," 6 

examples gf insufficient, 6, 7, 8 

examples of sufficient, 8-11 

actual, defined, 11, 12 

direct, defined, 11 

indirect, defined, 11, 12 

constructive, defined, 12 

examples of constructive, 12, 13 

physical attachment not synonymous with, 13 

legal significanoe of, 13 

a question of intention, 14 

circumstances determining question of, 14 

mode of, 14, 15 

degree of, 14, 15 

purpose of, 14, 15 

object of, 14, 15 

importance of mode relatively to object of, 14 
intention as to, to be inferred only from degree and object of 
annexation, 14 

possibility or facility of removal not decisive as to, 15 
quantum of fixture, an element determining question of, 16 
nature of article •as test of, 16, 18, 19 

permanent or qua^i-permanent attachment as determining, 17 
interest of party affixing Article as affecting object and purpose 
of, 19, 20 * 

a question of evidence, 20 
onus of proof as to, 20 
consequences of, 20 

ANVIL, essential to steam hammer, constructively annexed, 174 

APPRAISEMENT OF FIXTURES; see Appraiser ; Valuations. 

APPRAISER, 

definition of, 303 

must take out licence, 303, 304, 313 
when auctioneers may act as, 303 
duty of, on appraisement, 304, 312 
liability of, 304, 312 
remuneration of, 313 

.ARCHBISHOP, dilapidations by, see Dilapidations; Ecclesias- 
mcAt Tenancy; Ecclesiastical Dilapidations. 

ARCHITECTURAL DESIGN, 

whether articles included in, a test of removability, 13, 29, 

64, 65 


ARMORIAL TROPHIES, right of the heir to, 260 
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ARTICLES, 

held not to be fixtures, 6, 7^, S 

held to be fixturesf 8, 9, 10, J1 

barn, placed upon wooden pattens or blocks, 6 

building, 6, 7 

cisterns, standing merely by own weight, 7 
Dutch barn, 6 

glass-houses, resting on ground by weight atone. 7 
loom, in cotton mill, 7 
metal plates, for rolling mill as flooring, 7 
straightening plates for same use, 7 
machinery standing on ground by own weight, 7 
mirrors and pictures attached to w^alls of house, 7 
pipes of heating apparatus connected to boiler, 7 
sheds resting on but not fixed by mortar, 7 
stable, wooden, 8 

steam winch bolted to stone on floor of building, 7 

tram plates, fastened to sleepers, 8 

tent, held by ropes and pegs, 8 

tapestry tacked to wall, 8 

vats, brewery, 8 

utensils, in a distillery, 8 

varnish house, brick foundation let into ground, 8 
windmill, resting on brick foundation, 8 
weighing machine, 8 

wmoden stable standing by own wreight on blocks, 8 

washer, in cloth mill, 8 

advertisement hoardings, 8 

brick pillars, 9 

boiler, in greenhouse, 9 

conservatory, 9 

carpenter^s lathes, fixed, 9 

chemical plant, 9 

engines, 9 

flagstone, 9 

greenhouse, 9 

gas-holders, 9 

gas engines, 9 

gas fittings, 9 

looms, in cotton mill, 10 

machinery, 10 ? 

metal plates, 10 

mirrors and pictures, 10 

railways, 10 ^ 

retorts, in gasworks, 10 

staddles, for supporting ricks, 10 

steam crane, 10 

s^lls, 10 

signboard, 10 

salt-pans, in salt works, 10 
stocking frames, 10' 
spinning machines. 11 
threshing machine, 11 
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Articles — continued, 
tapestry, 11 
verandah, 11 
not annexed, 176 

and see Sale, Le\se, Assignment and Mortgage. 

ASSIGNEE OF BANKRUPT, Bankruptcy Act; Trustee in 
Banki«uptcy; rights of, 155, 156 

ASSIGNEE OF LEASE, see Incoming Tenant. 

entitled to things annexed if not expressly excepted, 166, 171 
what he must pay for, when fixtures to be valued, 307, 308 

ASSIGNMENT, see Sale, Lease, and Mortgage. 

ATTORNMENT, 

effect of clause of, in mortgage deed, 190, 218, 219 

AUCTIONEER, see Appraiser. 

possession of house and fixtures by, does not entitle him to 
maintain trespass, 273 


BANKRUPT, see Bankruptcy Act, Mortgagor, Trustee in 
Bankruptcy. 

BANKRUPTCY AO*T, 1869, effect of disclaimer by trustee under, 

226, 227 

BANKRUPTCY ACT, 1914,' see Trustee in Bankruptcy. 
property of bankrupt divisible amongst his creditors, 222 
what rights or interests not divisible amongst bankrupt’s 
creditors, 223 i 

fixtures not goods, within the meaning of, 225, 226 
fixtures not the subject of reputed ownership, 228, 229 
provisions of, as to disclaimer of leases, 227, 228 

BARNS, 104, 105, 118, 119 

built on blocks, rollers, staddles, etc., removable at common 
law, 6, 103 

Dutch, when removable, 6, 7, 8 

removability of, under statute, 104, 105, 118, 119 

BEAST HOUSE, no right of removal, 101 

BEDS’, fixed, 91, 93 

BELL-MJLLS, pass under bequest of “ household furniture,” 
54 

BELLS, 

when removable, 94 

parts under mortgage, 175, 176 
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BEQUEST, see Devise. ^ 

of “ fixed furniture ” includes looking glasses and a bookcase 
fixed to the wp^ll, 51, 54 

of “ furniture ” does not, as rule, include fixtures, 53 
but 'jpecial circumstances may indicate cofitrary intention, 54 
of “ household furniture,” when including fixtures, 54 
of “ stock in trade and effects ” may include trade fixtures, 54 
of chattels, does not include fixed ornamen{,al wood carv- 
ings, 56 

applicable to emblements, rights under, 266 

BILLS OF SALE, Bills of Sale Acts, 1878 and 1882; 
IMortgage; Sale- 

two classes, absolute and conditional^ 202 
distinction between, 202 

BILLS OF SALE i\CT, 1878, see Bills of Sale; Mortgage; Sale 
applies to all bills of sale of personal chattels executed since 
Jan. 1st, 1879, 203 

bills of sale not given by way of security for the payment of 
money still entirely governed by, 202 
what term “ bill of sale ” includes, 203, 204 
term “personal chattels” includes fixtures when separately 
assigned or charged, 205 

also trade machinery (with certain exceptions) however 
assigned, 205 

bills of sale to be attested and registered, 202 
cases relating to fixtures in which registration necessary, 205, 
207-213 ^ 

where it is unnecessar}, 205, 206, 207 
summary of law as to registration, 220, 221 
reputed ownership clauses of Bankruptcy Act not to apply to 
chattels m a registered bill of sale, 205 
what term “ trade machinery ” includes, 213, 214 
cases relating to “ trade macflinery , ” 214-218 
effect of attornment clause m mortgage deed, 218, 219 
powers of grantee under, 219, 220 

BILLS OF SALE ACT, 1882, Bills of Sale Act, 1878. 
applies only to bills of sale given by way of security for the 
pavment of money, 202, 203 

such bills of saile are void if not in accordance with* the statu- 
tory form, 204J" 
substituted fixtures, 219 
substituted trade machinery, 219 

r 

BlSIiOP, see Ecclesiastical Dilapidations Ecclesiastical 
Persons. ^ 

chapel of, fixed ornaments in, 255 
action against, for dilapidations, 257, 258 
reports by surveyors to, 258 

powers of, under Ecclesiastical Dilapidations Acts, 258, 259 

BLINDS, 

part of freehold and belong to heir, 52 

pass under bequest of “ household furniture,” 54 
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BLOCKS, Slone forming part of dry stone wall, constructively 
amiexed, 12 

BOILER, 

in greenhouse, ^eld to be fixture, 9 
annexed after mortgage, 174 

BOOKCASE, fixed to wall, included m bequest of fixed 
furniture,” 54 

BREWERY vAtS, not fixtures, 8 
BREWHOUSE, plant of, pass with, 54 
BRICK PILLARSj held to be fixtures, 9 
BUILDINGS, 

when not fixtures, 6, 7 
injury to, by tenants, 290 

made of brick with foundations let into soil, tenant not 
entitled to remove, 26 
stone or brick, cannot be removed, 34 
meaning of, 134-136 

conveyance of land deemed to include all, 166 
accessory, 86, 87 

CARDING MACHINE, unfixed, liable to assessment for poor rate 
purposes, 243 

CARPENTER’S LATHES, fixed, held to be fixtures, 9 
CARPENTER’S SHGP, no light of removal, 101 
CARPET tacked to floor of rgom, not a fixture, 18 
CilRT HOUSE, no right of removal, 101 

CARVED AND GILT FRAMES fitted with satin nailed or 
screwed on wall, not removable, 62 

CASE, action on the, see Civil Remedies. 

CAULDRONS, fixed, not dislrainable, 232 
CELLARS, pass on conveyance of house, 166, 167 
CHAIRS, 

screw^ed to floor of place of entertainment, 18, 178 

CHxAMBERS, annexed to freehold, not •chattels or tenant’s 
fixtures, 28 

CHAPEL, Bishop. 

CHARliERS, • 

• of land, pass with the inheritance, 263 

unless in the hands of a> pledgee, 263, 264 
are not dislrainable, 232 

not the subject of larceny at common law, 263, 282 
nor the box containing them, 263, 282 
chest containing, right of heir to, 263 
actions in respect of, 263 
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CHATTELS, see Abandonment; Annexation; Heir-Looms; 
Fixtures. 

land distinguished from, I, 2 
fixtures not considered as, 

except in favour of creditors fo# purposes of execu- 
tion, 236, 237. 

become realty by annexation to land, 2, 3 
may pass though not annexed, 53 
in what cases they pass with the inheritanc^f, 53, 176 
may be limited as heir-looms, 261, 262 

CHEMICAL PLANT, 
held to be fixtures, 9 
rateability of, 245 

CHIMNEY-BACKS, when removable, 89, 90, 91, 92 

CHIMNEY GLASS in Lame with oil painlling surmounting 
fixed with nails or screws, removable, 29, 62 

CHIMNEY-PIECES, 

if ornamental, removable by tenant, 89-92 
but not by executor against heir, 51 
do not pass as “ furniture ” in a will, 53 

CHURCH, see Ecclesiastical Dilipidations ; Ecclesiastical 
Persons. 

CIDER-MILL CASE, 44, 45, 47 
CISTERNS, 

standing merely by own weight, not fixtures, 7 

in oil distillery, bricked up to brim held to be erections, 135 

conve}ance ot land deemed to include all, 167 

CIVIL REMEDIES LN RESPjECT OF FIXTURES, 267-281 
actions for waste, 267-271 

for pulling down partition and making two rooms into 
one, 267 

opening of fresh street door, 267 
pulling down of doors, windows, wainscot, fur- 
naces, etc., 267 

injury resullj^ig from reasonable user of premises is not 
waste, 267 

at common law, no action lay against lessee for life, 26S 
^ or for years, 268 

or from year to year, 268 
or at wilf, 268 

not maintainable by person unless inheritance vested jn 
him at time when waste committed, 268 < 
actions by and against executors, 269 
maintainable by personal representatives within hxX 
months of testator’s death, 269 
effect of covenant to repair, 269, 270 
measure of damages, 270 
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Civil Remedies in respect of Fixtures — continued. 
aations for waste — continued. 
injunctions, 270, 271 

granted where injury to freehold, 270 
not granted against meliorative waste, 270 

where there is no substantial damage to 
inheritance, 270 

, reversion is too remote, 270 

damages would be adequate remedy, 
270 

account granted at same time as injunction, 271 
actions of trespass, 272-274 

maintained for wrongful interference with fixtures, 272 
measure of damages, 274 

action of trespass to land, 272 

maintainable if plaintiff has actual or constructive 
possession of land at time of wrongful act, 272 
premises demised to tenant, action not maintained during 
term against stranger, 272 

Igpndlord cannot maintain action against tenant wrong- 
fully severing article from freehold, 272 
heir cannot until after entry maintain action against 
executor, 272 

after entry, heir’s possession relates back from time of 
entry to time of legal right to enter, 272 

action of trespass 4:0 goods, 272, 273, 274 

maintainable by person in whom right of property is 
^ vested, 272, 273 

landlord against tenant in possession 
under lease, 273 

tenant against stranger who wrong- 
fully removes goods, 273 

maintainable only by landlord where fixtures severed and 
reduced to chattel, 274 

right of auctioneer, 273 

cannot maintain action of trespass de bonis asportatis, 273 
right of action before and after severance, 273, 274 

action by tenant maintainable only during term in case of 
irremovable fixtures, 273 

action of trover or conversion, 274-8 

maintainable for value of fi^^tures where wrongfully 
severed from freehold or otherwise converted or 
disposed of, 274 

not maintainable except for conversion of personal 
^chattels, 274 

cannot be brought in respect of fixtures in unsev€red 
state, 274 

not maintainable by tenant where removable fixtures 
remain unsevered on determination of tenancy by 
effluxion of time or by forfeiture or bankruptcy, 275 

24 
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Civil Remedies in respect of FiXTVRES -^^ contmued , 
action of trover or conve^rsfon — continued. 

maintainable -*n respect of articles of nature of fixtures, 
275 . 

where person prevented from exercising 
right to sever fixtures, 275 

fixture, construction of word, in pleading, etc , 
275, 276 

trover maintained where cutting down and removal were 
one continued and entire act, 276 
outgoing tenant, right to remove articles on demised 
premises, 276 

not maintainable by trustees of lessee against mortgagee 
refusing to deliver up fixtures, 277 
maintainable by landlord where machinery severed by 
tenant and seized under execution, 277 

tenant bankrupt and 
assignee took posses- 
sion and sold trade 
fixture, 277 

tenant where fixtures severed and re- 
moved by third party, 277 

landlord severs fixtures 
from demised pre- 
mises and distrains 
them, 277 

measure of damages, 278 
actions founded upon contract, 278, 279 
may be brought by either^arty, 278 

actions for money had and received, 279, 280 

incoming tenant may recover money from outgoing 
tenant for purchase of fixtures in fact belonging to 
landlord, 279 ^ 

will not lie, where valuation agreed has been made by 
appraisers, 279, 280 
warranty of title, 280 

not implied, where fixtures sold apart from land, 280 
vendor not liable for defect of title, in absence of 
fraud, 280 
estoppel, 260 ^ 

owner of goodwill, allowing another person to represent 
himself as such, estopped from recovering fixtures 
of purchaser^ 280 

sale of fixtures apart from land, 280, 281 

where articles described as, action maintainable Jby tenant 
for price and value of, 281 

fixtures unsevered at time of sale, o^ly right to 
remove them during term, 281 
damages, measure of, 281 

CLOCK fixed to wall, 18 

CLOCK-CASES, 91 
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CLOSETS pass to purc^iiaser as^part of house, 164 
CLOTH MILL, machinery in, 7, tO, 11, 17^ 80, 142, 144, 180 
CLOVER, 

saintfoin, etc., can be taken as emblements, 265, 266 

COAT ARMOUR . Heirlooms. 

COLLAR OF S.S., descends as an heir-loom, 261 

COLLIERY . see Machinery ; Mines ; Trade Fixtures. 

machinery and fixtures in, removable by tenants, 77, 78, 80, 8'7 
not personal estate as between executor and heir, 
47, 48, 49 

personalty as against remaindeiman, 59-61 
effect of contract as to, 134, 137, 139, 140, 141, 144 
liable to poor rate, 240 
malicious injuries to, 297-299 
working ol, a species of trade, 61 
custom as to, 33, 46 
stealing of coal from, 286-288 

UOMPARx^TIVE VALUES OF LAND AND FIXTURES 
WHEN UNITED AND DISUNITED, 31 

COMPENSATION FOR IMPROVEMENTS Agricultural 
Holdings Acts. 

COMPULSORY PUgLCHASE, fixtures pass with land on, 165 
valuations on, 309, 310 

CONSENT, 

by landlord to agricultural erections, 104 

to making of improvements, 114 

-CONSERVATORY : see Greekijouses. 
not removable, 9, 95, 96, 9C 
heating pipes for, may be, 7, 9, 97 

CONSTRUCTION, of fixed articles, how affecting the right of 
removal, 26-30, 81-84 

CONSTRUCTIVE ANNEXATION • Annexation. 
instances of, 12 
effect of, 13, 166, 173, 174 ^ 
may arise in case of mere juxtaposition, 12 
makes chattels pass with land, 13, 166, 173, 174 

■CONTRACT: Agreement; Assignment; Lease, Mortgage; 

Sale. 

of parties, may control the general law of fixtures, 75, 100, 
12«30, 143 

as by covenant to repair, 134, 136, 137, 138 
by agreeing to a valuation, 159, 305, 306, 307 
to exclude Agricultural Holdings Act, how far void, 116, 123 
contract of tenancy defined, 110 
not to remove fixtures in certain events, 139 
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Contract — continued, ^ 

not to remove fixtures durkig term, 140 

to deliver up all erections and ^improvements, 132, 133, 134, 135 
to leave premises and works at end of terrr^, 139 
as to substituted fixtures, 145-147 

that tenant may remove fixtures at end or sooner determina- 
tion of term, 140, 143 
usage adds an implied term to, 32 
custom may be expressly or impliedly excluded by, 33 
relating to fixtures, whether within the Statute of Frauds, 
195-198 

stamps on, 199-200 

actions upon, in respect of fixtures, 278-281 
stipulations in, on sale of land and houses, 170, 171 

CONVENIENCE : see Domestic Fixtures. 

CONVERSION : see Civil Remedies. 

CONVEYANCE : see Sale, Land, Lease, Mortgage. 

of land under Conveyancing Act, 1881, what it pysses, 160 
167, 186 

CONVEYANCING ACT, 1881, 166, 167, 186 
COPPERS, 

in brewhouses, etc., removable by tenants, 29, 60, 77, 80, 94 

pass to heir as against the executor, 52 

pass on mortgage of house, 173 ** 

not goods m the order and di^osition of a bankrupt, 225 

not distrainable for rent, 232, f^3. 

COPYHOLDS, mortgage of, passing of fixtures on, 175, 179 

CORN : see Emblements ; Crop^ 
growing, 235, 264 
sale of, 196 

may be distrained under Statute, 235 
injury to, 293, 296 

CORN CRUSHER, 174 

CORNICE, ornamental, 89, 90, 98 

COTTON MILLS, machinery in, 7, 8, 10, 17, 80, 144, 176, 177„ 
180, 191, 192, 206, 208, 209, 233, 243 

COUNTER, 89 

COVENANT : see Agreement; Contract. 

may control general law of fixtures, 128-130 
as by a covenant to repair, 137-139 
to repair, 137-139 

effect of, as to removal of fixtures generally, 128-130 
of substituted fixtures, 145-148 

CRANES, 10, 80 
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CRIMINAL OFFENCES IN\ RESPECT OF FIXTURES, 
2^0-301 : see Larceny; Felon^^ 
larceny of fixtures, 282-288^ 

could not he committed of title deeds, 282 

any other charter of writmg* 
•concerning realty, 282 
box or chest in which kept, 
282 

things which adhere to free- 
hold, 282 

Larceny Act, 1916, s. 1 (3), 283, 284 
acts of larceny, 287, 288 
malicious damage to property, 288 
Malicious Damage Act, 1861, 288-301 

CROPS, GROWING : see Emblements. 

not subject to distress at common law, 235 
made liable to distress by statute, 235 
not the subject of larceny at common law, 282 
larceny of, by statute, 284 

beloitg to devisee of land as against the executor, 266 
sale of, whether within the Statute of Frauds, 196 
injuries to, 293-296 

CROWN JEWELS, 

considered heirlooms, 262 
are not devisable, 262 

CROWN LANDS, \^thin Agricultural Holdings Acts, 108 
CUCUMBERS, may be emt^ments, 265 
CUPBOARDS, 

removable by tenants for years, 89, 91, 94, 99 
part of the freehold and pass to the heir, 52 

CURATE, when liable for dilapidations, 258 

CURTESY, tenant by the, 268 

liable for waste at common law, 268 

CUSTOM : see Usage, 

distinguished from usage, 32, 33 
essentials of, 32, 33 

to erect and remove buildings on another’s land, 40, 42 
rights under, saved by Agricultural Holdings Act, 116 
effect of, with regard to fixtures, 33, 42 ^ 

as distinguished from contract, 3^ 
is the foundation of the right to heir-looms, 261 

CUSTOMS OF THE HIGH PEAK OF DERBYSHIRE, 33, 42 


DAIRY, brick pillars in, not removable by tenant, 8, 9 
DAMAGE : see Injury. 

DAMAGES, measure of, 270, 274, 278, 281- See Civil Remedies. 
DEEDS : see Charters. 



374 


INDEX. 


DELIVERY OF POSSESSION, “ wifhout prejudice,” 158 

DEMISE : see Lease.* 

•DEVISE, 

fixtures may be the subject of, 52, 53-56 

of land, passes things annexed, 52, 55-56 

intention of testator, how inferred, 5Z ^ 

of land, passes emblements, unless otherwise bequeathed, 266 

of heir-looms apart from the land, when void, 262 

of chattels limited as heir-looms, 262 

DEVISEE : see Devise. 

of house, land, etc., his right to fixtures, 52-56 
as against the executor, 52-56 
the heir, 52-56 

whether right of, the same as that of the heir, 52 
is entitled to emblements against the executor, 266 

DILAPIDATIONS : see Ecclesiastical Dilapidations. 
legal doctrine of, 253-256 '' 

general duty of incumbent as to, 256, 257 
what constitutes, 255, 256 
statutory remedy for, 258-260 
action for, 257, 258 
who may be liable for, 258 
action lies in cases of exchange of livings, 258 

DISCLAIMER of lease, by trustee in bankruptcy; see Trustee in 
Bankruptcy. ^ 

effect of, under Act of 1869, 226, 227 
provisions of Act of 1914 as to, 227, 228 

DISTILLERY, 

utensils in, when chattels, 8 
when fixtures, 10 


DISTRESS, 

things fixed to freehold not liable to, 230-234 
nor things constructively annexed, 230, 231 
though temporarily removed, 232 
privilege is absolute, 230 
charters, npt the subject of, 232 • 
growing crops made liable to, by statute, 235 
for rates, 236 

DOG GRATES, 

/novable, substituted for fixed ones, 19 

not physically attached, constructively annexed, 174 

DOMESTIC FIXTURES : see Fixtures : Tenant. 
removability of, 49-52, 62-72, 89-100 
principle and extent oiF the rule as^to, 20-24, 35-37 
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DOORS, 

constructively annexed, 12, 166 
not distrainable, 231 

making new opening for, action for waste will lie, 267 
pulling down of, action for waste will lie, 267 

DOVECOTE, waste to destroy, 271 

o 

DOWER, tenant in, liable for waste, 268 

DRAINAGE, compensation for, to tenant, 111, 112, 115 

DRAINS : see Drainage. 

tenant entitled to compensation for, 127 
conveyance of land deemed to include all, 167 

DRESSERS, bequest of furniture does not pass, 53 
waste to remove, 267. 

DRIVINJG BELTS, necessary for connecting machinery, con- 
structively annexed, 174 

DRY WALL, stones of, are part of the freehold, 12 
DUTCH BARN, when removable, 6, 81, 82 
DYER’S VATS, removal of, 76, 80 


EASEMENTS in respect of Articles annexed to another’s land, 
37-42 

ECCLESIASTICAL DILAPIDATIONS : Ecclesiastical 

Persons; Incumbent. ♦ 
remedy under Acts of 1871 and 1872, 258-260 
applies to parochial clergy, 260 
bishops powers in respect of, 258-259 
inspection by diocesan surveyors, 258 

loans by and payment to governors of Queen Anne’s Bounty, 
259 

surveyor’s certificate of completion, effect of, 259 
removal of unnecessary buildings, 259 

ECCLESIASTICAL PERSONS: Bishop; Incumbent; 

Parson.- 

their right to fixtures, 253-255 

considered as tenants for life as respects waste, 255 
dilapidations by, remedy in case of, 267 
extent of their liability to repair, 256 

EJUSDEM GENERIS Rule, application of, 130-134 

ELWES v. MAW discussed, 101-103 
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EMBLEMENTS, 

doctrine relating to, 264-266 

what things are, 264-265 r 

whether artificial grasses, clover, etc , a^e, 265 

wh6 are entitled to, 264, 266 

executor entitled to, as against heir, 266 

not as against devisee of the land, 266 
bequest of, 266 

sale of, whether within the Statute of Frauds, 196 
distrainable by statute, 235 

ENGINES : see Machinery; Trade Fixtures. 
when fixtures, 9 

agricultural engines, when removable, 104, 105, 106, llS-120, 
124 

in collieries, etc,, removable by tenants, 77-80 
by executor of tenant for life, 59-62 
not part of the personal estate as against the heir, 
47-49 

liable to be rated, 243-252 

covenants in leases respecting, 136, 137^ 139, 140- 
141, 146, 147 

EQUITABLE MORTGAGE, of land, fixtures, pass by, 179-182 
207 

priority rule in equity as to, 182-183 

EQUITY . see Civil Remedies. 

remedy in, by injunction, 270-271 
by account, 271 

ERECTIONS, 

meaning of, 134, 135 
made after lease granted, 81-84, 86-87 
after mortgage, 174-175 

in substitution for others, covenants attach to, 145-148 
construction of, as affecting removability, 26-28 

ESTATE DUTY, valuation of, fixtures for, purposes of, 310 
ESTOPPEL, doctrine of, 280 

EVIDENCE, 

of custom, 32, 33 
of usage, 32, 33 p 
of intention of pax'ty annexing, 3, 20 
EXECUTION : Sheri|'f. 

tenant’s fixtures seizable in, in favour of creditors, 236 

but not removable if judgment debtor has «no right 
to sever, 237 

whether rule applies to erections of considerable^agnitude, 
^ ^ 237, 238 

things severable by virtue of powers, not seizable, 236 
things set up by owner on his own freehold, 237 
demised fixtures, sheriff mav seize tenant’s interest in, 238, 
239 

when sheriff bound to sell tenant’s fixtures separately, 239 
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EXECUTOR, 

of tenant in fee, 23, 43-56 * ^ 

his rights as against the heir4;o trade fixtures, 43-49 
g ' to domestic fixtures, 49-56 

least favoured with respect to fixtures, 25 
of tenant for life or m tail, 23, 57-72 

his rights as against the remainderman, 59-72 
less favoured than tenant for years, 25 
entitled to emblements as against the heir, 266 

not as against the devisee of the land, 266 
allowed a reasonable time to remove fixtures, 162 
actions by and against, 269 


FACIA, easement in respect of, 41 
inventory for purposes of, 309 
fixtures to be valued as severed chattels on, 309 

FACTORIES: see Machinery; Trade Fixtures. 

machinery and fixtures in, 7-12, 17, 76-77, 80, 132, 141. 
iu, 145, 176, 177 

FELONY, see Criminal Offences; Larceny. 

stealing fixtures did not amount to, at common law, 282, 283 
unless an interval between sev«-^ance and removal, 
282, 283 

statutes relating to, 283-288 
malicious injuries to fixtures, 288-301 
demolishing fixtures by rioters is, 288-29f) 

FENCES, 

compensation for making, 111, 112 
offence of ste-eiling, etc., 284, 285, 286 
injuries to 297 ^ 

FENDER IN MILL STREAI^, 

used by mill owner, right of removal of, 38 
easement may be acquired to maintain, 41 

FIERI FACIAS, see Execution. 

tenant’s fixtures seizable under writ of, 236, 237 

FIGURES : see Architectural Design ; ^rnament. 

on pedestals, not fixed but standing by own weight, not 
removable, 29, 62 

stone, of animals resting on ggound by own weight, not 
removable, 29, 68 

.FIRE ENGINES : see Engines; Machinery. 
remo^^l of, 59-61, 77-79 

FIXTURES, 

different applications of the term, 1 
definition of, 1 

general rule of law as to, 2, 3, 21, 73 
are part of the freehold, 2, 4, 13, 21, 74, 75 
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FixiURES — continued. ^ 

presumption arising on aryiexation of, 2, 3 

whether articles a^re, a questmn of law, 3 

landlord’s and tenant’s, distinguished, 4; see Tenant. 

not.distrainable for rent, 4, 75 ; see Distress. 

fixtures in nature of, tenant’s, 4, 5 

whether articles are, a question independent of right of 
removal, 5 ** 

must be annexed to land, 6 

degree of annexation requisite, 6, 11, 14, 15, 16; see Annexa- 
tion. 

constructive annexation of, 12, 13 

mere ph 3 ^sical attachment not conclusive that articles are, 13 
circumstances determining whether articles are, 14 
mode and degree of attachment, general principles as to, 14, 15 
object and purpose of attachment, general principles as to, 
15-18 

permanent or quast-permsinent attachment, 17 
machinery in factories and mills, 17 ; see Machinery. 
not essential that articles should remain in the san^e position 
always, 17 

nature of articles as a test whether they are, 18, 19 . 

interest of partv affixing articles as a test, how far material, 
19, 20 

evidence as to whether articles are, onus of proof, 20; see 
Evidence. 

two general rules as to, 21, 73 ^ 

severance of, an act of waste, 21, 74; see Waste. 

right of removal of, an exception, 21, 74, 75 ; see Removal, 

distinguished from right exercised by owner in fee, 22’ 
accruing by virtue of powers, 22' 
always connected with and dependent on estate or 
interest in the land to which articles are annexed, 
23 ^ 

a power coupled with an interest, 23 
grounds on which it rests, 23, 24, 57, 58 

situation of party claiming the right, 24-26 
nature of the article, 26-30 
intention of parties, 30-31 
comparative values of land and fixtures when 
^ united and dis-united, 31-32 
effect of custom and usage, 32, 33 
injury occasioned by removal, 33-35 
obj*ect«rand purpose of annexation, 35-37 
questions relating to, between various classes of persons, 26 
between executor of tenant in fee and heir orMevisee, 
25; see Executor. 

for life and remaii?€erman, 25 
landlord and tenant, 25 ; see Tenant. 
no right of rernoval if severance involves destruction, 28, 33-35 
where put up in substitution for others, 34; see Substituted- 
Fixtures. 

purposes of annexation, 35 
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Fixtures — continued. 

wfien annexed for benefit oft inheritance may not be re- 
moved, 35 , • 

annexations ofw to another’s land, 37--42; see E\sements; 
Custom. 

devise or bequest of, see Devise. 
description of, in will, 53 
what the term may include in a will, 53-54 
not irecoverable in trover, while fixed, 75; see Civil Remedies. 
pass by conveyance, mortgage, demise, etc., of freehold; see 
Svle; Lease; Mortg\ge. 
rateability of, see Rating. 

may be taken in execution if removable by tenant ; see 
" Execution. 

not goods and chattels within Bankruptcy Act ; see Bank- 
ruptcy Act, 1914. 

when removable by executors ; see Executors. 

tenants; see Tenants. 
ecclesiastical persons ; see Ecclesias- 
tical Persons. 

right to, as between executor and heir; see Executor; Heir 

devisee; .see Executor; 
Devisee. 

remainderman or rever- 
sioner ; see Executor. 
landlord and tenant ; ^ee Tenants. 
vendor and purchaser ; see Sale. 
morli^agor and mortgagee; see Mort 

GAGE. 

trustee in bankruptcy and other parties , 
see Trustee in Bankruptcy. 
under bills of sale ; .lee Bills of Sale. 
under hire-purchase agreements ; see Hire-Purchase. 
contract as affecting rights to; see Contract. 
civil remedies in respect of ; see Civil Remedies. 
criminal offences in respect of; see Criminal Offences. 
inventories and valuations in respect of; see Inventories ; 
Valuations. 

for trade purposes ; see Trade Fixturi^. 

agricultural purposes; see Agiwcultural Fixtures; 

Agricultural Holdings Act. 
ornament; see Domestic Fixtjjres; Ornament. 
domestic use and convenience; see Domestic Fixtures. 
timt of remtTval of ; see Time of Removal. 
manner of removing; see Removal. 
demiS'SJ^f ; see Lease. 

transfer of; see Sale; Assignment; Lease; Mortgage; i5ank 
ruptcy Act. 
sale of ; see Sale. 

lease of; see Lease; Assignment, Tenants. 
mortgage of; see Mortgage; Mortgagee; Mortgagor. 
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FLAGSTONES, held to be fixtures, 9 
FLAX, may be emblements, ^65 
FLOORING PLATES, when annexed, 7, Kh 
FOLD HOUSE, no right of removal, lOL 
FORFEITURE, of lease, effect of, 154-156 
FORGE, anvil in; see Anvil. 

FOWL HOUSES, tenant entitled to compensation for, 127 
FRAMES, 

used as panels in house, 29, 62-64, 66, 90 
in nursery grounds, etc., whether removable, 85 

FRAMES, carved and gilt, fiilled with satin, nailed or screwed 
to wall, not removable, 29 

FRAUDS, Statute of; see Statute of Frauds. 

FRAUDULENT CONVEYANCE, 

possession of fixtures by mortgagor not evidence of, 18.9 

FREEHOLD : see Annexation ; Fixtures ; Land. 

conveyance of, passes fixtures, 164, 166, 172, 173, 186 
fixtures considered part of, 2, 4, 13, 21, 74, 75 
injury to, by removal of fixtures, 33-35 ;jee Injury. 

FRUCTUS INDUSTRIALES : see Crops; Emblemenis. 

FRUCTUS NATURALES : see Crops ; Emblements. 

FRUIT, 

growing, belongs to heir, 264 

FRUIT TREES OR BUSHEsf 

right to compensation for, under Agricultural Holdings Act, 
111, 112, 127 
injuries to, 285, 293-296 

FUEL HOUSE, no right of removal, 101 

FUEL HOUSE, fgr agricultural purposes, not formerly 
removable, 161 

FURNACES, 

how far removable fixtures, 50, 52, 76, 80, 89, 91, 99 
tenant’s right of removal of, 76, 80, 89, 91, 
pulling down of, action of waste in respect of, 267 

FURNITURE, 

nxtures put up as, are removable, 7, 10, 18, 19, 29, 50, 51, 52, 
62, 63, 64, 89-94 

bequest of, what it includes, 53, 54 
bequest of “ fixed,” what it includes, 51, 54 
“ household,” what it includes, 54 
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GARDENERS, 

removal of hot-hous^, glasshouses, etc., by, 7, 9, 85, 95-97, 
99, 254^»255 ^ 

fruit trees beloijging to, notMistrainable, 235 

GARDENS, 

conservatories, pineries, etc., in, 7, 9,* 85, 95-97, 99,. 254, 255 
frames and glasses in, whether removable, 85, 95-97 
compensatitin for making, 111 

Agricultural Holdings Act applies to market, 108, 109, 112, 
125-126 

stealing from, 284, 285 

GARDEN SEATS, ornamental, slightly let into soil, not remov- 
able, 29 63 

GAS ENGINES, 9; see Machinery. 
removability of, 80 

not personal chattels within Bills of Sale Acts, 214, 215 
hire-purchase agreements as to, 191 -194 

GAS FITTINGS, 

held to be fixtures, 9 
pass to mortgagee, 175, 176 

GAS HOLDERS, held to be fixtures, 9 
GASOMETER, pass to mortgagee, 175, 176 
GAS WORKS, apparatus m, 9, 10; see Rating. 

GATES ; see Doors. 
injuries to, 297 

GIFT, 

of fixtures to reversioner, whether tO' be inferred, 3, 58, 59, 89. 
153, 154 

effect of delivering up premises without prejudice, 158 
presumption of, does not a»se where tenant’s interest is un- 
certain, 163 

nor unless the article is legally annexed, 162 

GLASS : see Windows. 

parcel of the freehold, 12 
larceny of, 284 

GLASSES, 

pier, etc., fixed by nails, may be only ffked furniture, 51, 54 
put up in lieu of wainscot, or in panels, whether removable, 
50, 51, 89, 90, 92, 93 

in nursery gardens, whether removable, 85 
GLASSHOUSES, whether removable, 7, 9, 85, 95-97, 99, 254, 255 

GOODS Statute of Frauds; Sale. 

fixtu^ are not, within the Bankruptcy Act, 225 
sale of, when sale of growing crops a, 196 

GRANTEE, powers of, 219, 220 
GRASS ; see Emblements ; Crops. 
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GRATES, 

removable by tenant, 89, 91, 94 
go to the heir, 52 • 

pass with conveya?ice of land, •164 

^on mortgage of premises, 175, 176 

GREENHOUSES, 

whether removable, 7, 9, 85, 95-97 

by executor of deceased incumbent, 254, 255, 257 
brick foundations of, whether removable, 85, 254, 255 

effect of covenant to yield and deliver up erections and 
improvements, 135 
boiler in, 9, 97 

GRINDING STONfES; Millstonks. 

GROWING CROPS : see Crops; Emblements. 

GUTTERS, conveyance of land deemed to include all, 1G7 


HANGINGS, 

removable, 50, 51, 90, 93 

HARVEST CROP, personal representatives of occupier entitled 
to, 264 

HATCH IN STREAM, easement may be acquired to maintain, 
41 

HAY CUTTER, 174 

HEIR: see Heirlooms; Charters ‘Emblements. 
ancient rule of law in favour of,^5, 43 
whether any relaxation of the rule as to fixtures, 25 
conflicting authorities as to right of, 44-52 
entitled to fixtures as against executor, 25, 43, 49 
effect of custom upon his rights, 44, 47, 261 
more favoured than landlord in regard to fixtures, 25 
or than the remainderman, 25 
is entitled to things accessory to the realty, 2, 12, 49 
e,g. apparatus in salt works, 45 

engines and machmeiy in mines, 47, 48 
articles constructively annexed, 12 
not to things nii^t annexed, 48 
to heirlooms, 2fBl-263 

to charters and title-deeds relating to the estate, 263 
remedy of ; see Civil Rhmedies. 
cannot maintain trespass until after entry, 272 

HEIRLOOMS, 
nature of, 261 

right to, depends on custom, 261 
not devisable apart from estate, 262 
things in nature of, 261 
chattels limited as, by deed or will, 262 
sale of, 262 



INDEX. 


8bb 


HEMP, may be emblem^ts, 26fl 

HIGH PEAK OF DERBYSHIRE* custom^ as to fixtures, 33, 4? 

HIRE-PURCHAS^ AGREEMENTS, 

immaterial lO' question of annexation or no annexation, 3, 

^ 191, 192 

articles annexed subject to, privileged from distress, 125, 231 
effect of, 191-192 

mortgage of land passes fixtures subject to, 192-194 

HOP POLES, whether part of the realty, 18 

HOPS, the subject of emblements, 265 
may be distrained, 235 
compensation to tenants for planting, 112 

HORNS, ancient, pass with the inheritance, 262 

HOTHOUSES, whether removable, 7, 9, 85, 95-97, 99, 254, 255 

HOUSE,* 

fixtures of, when removable ; see Fixtures. 
permanent improvement to, not removable, 35 
injury to fabric of, prevents removal of fixtures, 33-35, 88, 99, 
100 

conveyance of, passes things fixed, 164-165, 172 
value of, inoreasi^d by fixtures, rateable in proportion ; see 
Rating. 

demise of, and fixtures t^ be valued, what tenant must pay 
for, 305-307 

HOUSEHOLD FURNITURE : see Furniture. 

HYDRAULIC PRESS, may be a chattel, 17 


IMPROVEMENTS : see Agricultural Holdings Act. 
what the term may include, 132-136 
tenant’s right to compensation for, 107, 111, 114, 115 
what are, within the Agricultural Holdings Act, 111, 112, 
114, 115 

INCOMING TENANT : see Sale; Tenant. 

what fixtures to pay for, to the landlord, 170, 305-307 
• ' to- outgoing tenant, 170, 307-308 

interest acquired by, on purchasing fixtures, 170, 171, 198 
remed 3 i^of, when fixtures sold to him without title, 275, 279, 

28 r 

cautions as to, on purchase of fixtures, 170, 280, 307-308 
on taking an underlease, 151-152, 156, 167 
rights of, in respect of compensation for improvements, 116, 
127 
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INCUMBENT: see Dilapidations, Ecclesi4Sttc\l Persons. 
distinction between, and ten*dnt for life, 253 
general liability o^, 256-25f 
general duty of, 253-255 

INJUNCTION : see Civil Remedies; Equity. 
against* waste, 188, 193, 270-271 
in what cases it lies, 188, 193, 270-271 
granted with an account, 271 
what is a sufficient ground for, 188, 271 
to restrain a wrongful distress, 234, 235 

INJURY, 

to freehold, how affecting the right to remove fixtures, 15 
23, 33-35, 99, 100, 119 
if substantial, no removal, 15, 33 

liability of tenants to repair, on removing fixtures, 34, 270 
absence of, not a conclusive ground for removal, 34 
to fixtures, how affecting the right of removal, 34-35, 88, 99, 
100, 119 

is waste, 267 

INSURANCE, valuation of fixtures for purposes of, 310 
INTENTION, 

of party annexing, how far material to question of annexation 
or no annexation, 3, 14, 20 

how affecting the right of removal, 23, 30-31, 129 
notice of, by tenant to make improvements, 104, 106, 114, 115 
remove fixtures, 104, 105, 119 
may control general terms, on sale of fixtures, 167-170 
or on mortgage of fixtures, 186-187 
how to be inferred in a devise, 53 

INVENTORY : see Valuation ; Bills Ob Sai e. 

IRON WORKS, 

rateability of machinery in, 243 


JEWELS : see Crowi^Jewels. 

*• 


KEYS, 

are parcel of the freehold, 12, 166 
pass by grant, etc., of house, 166 
not distrainable, 231 

KILNS, lime, effect of covenant io repair, 138 

KITCHEN : see Ranges; Stoves. 
easement in respect of anothers, 41 
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LACHES : see Standing By. 

LAND*: see House; Freehold. 

cooveyance, lease, or mortg;^ge of, passes things fixed, 164. 
172 ^ 

or constructively annexed, 166, 173 
unless contrary intention appears, 164, lp7, 186, 187 
what included in, since 1st Jan., 1882, 166-167, 186 
improved annexations, rateability of; see Rating. 
personal chattels distinguished from, covered with green- 
houses and glasshouses, 109 
sale of fixtures apart from, 309 

LANDLORD AND TENANT, 

See Inventories and Valuations; Tenant; Landlord; Agri- 
cultural Fixtures. 

LANDLORD, 

ancient rule in favour of, 2, 3, 21, 73 

modern relaxation of, in respect of trade and other fixtures ; 
S 9 e Trade Fixtures; Tenant; Agricultural Holdings 
Acts; Domestic Fixtures, Ornament. 
cafinot claim articles not annexed, 162 

consent of, to agricultural erections and improvements, 104, 
106 

how far necessar}^ under Agricultural Holdings 
Act, 111, 112, 114, 115 

who is, within A^cultural Holdings Act, 109, 110 
fixtures belong to, if not removed within term, 153, 154, 161 
except Hi case of agricultural fixtures, 122, 
163 

and uncertain terms, 153, 162, 163 
or where contract to the contrary, 142, 143, 
144 , m 

remedies by, for tortious removal of articles claimed as 
fixtures, 266-279 

may not distrain upon fixtures, 4, 75, 230-235 

LANDLORD’S FIXTURES, 

meaning of the expression, 4, 5 
tenant’s fixtures distinguished from, 3^4 

LARCENY, 

of fixtures, at common law, 282, §83 

♦ fiiade felony by statute, 283-285 

of propertv fixed to buildings, etc , 284-285 
of tree% shrubs, etc , 285 
of gate^ fences, posts, etc., 284 
of ore from mines, 286-288 
by tenants and lodgers, 286 
of title-deeds, etc,, 284 


25 
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LEASE, 

not to be construed again st^en ant, •129 
things affixed pass by, uniess excepted, 166, 167, 170 
covenants in, may enlarge ftr restrict tenant’s right to- fix- 
atures, 128, 129, 130-152 ^ 

or house and fixtures, nature of tenant’s interest in, 154 
renewal of, effect of, as to fixtures, 150 
construction of, 129, 130 

taking a new lease, may operate as a surrender of fixtures, 
149, 150 

assignment of, passes tenant’s right to fixtures, 166, 170, 
171, 172 

what fixtures to be valued on, 305-307 
mortgage of, by assignment and underlease, distinction 
between as to fixtures, 178 

fixtures pass with, to trustees in bankruptcy, 222-226 
forfeiture o-f, effect -of, as to fixtures, 154-157 
disclaimer of, by trustee in bankruptcy, 226-228; sec Dis- 
claimer. ' . 

may be taken in execution, together with fixtures, 288, 239, 
see Execution. 

stipulations in, respecting the valuation of fixtures ; see 
Valuation. 

respecting the repair and redelivery of fixtures 
to landlord, 137 : see Covenant. 
schedule or inventory of fixtures in, 305, 303, 305-307 
surrender of, effect of, as to fixtures, 157 
holding over under, effect of, f60, 161 

LIME KILNS, affixed to freehold, 138 

LIMITATION OF TIME, 

for removing fixtures : see Time of Removal. 
no claim for dilapidations within five years of surveyor’s 
certificate, 260 

for actions by and against executors, 269 

LOCKERS : see Cupboards ; Closets. 

m 

LOCKS AND KEYS* 

are parcel of the house, 12 

whether tenant is bound to deliver up the identical, 147 

LODGERS, larceny by, 286 

LOOKING GLASSES : see Glasses; Mirrors, 
pass by bequest of “ fixed furniture,” 54 

LOOMS, when to be considered fixtiu'es, 10 
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MACHINERY : see Trade Fixtures; Agricultural Holdings 
Act; Fixtures; Injury. 
when annexed to-the freehold, 8-11, 15, 17 
duplicate and loose parts of, wxien constructively annexed, 12 
removal of, by tenants, 76-8U, 84, 88, 97-98, 118, 119, 128-152 
in mines, etc., ^oes to the heir as against the e*xecutor? 
45-49 

when it passes bv conveyance of the land, 164-167, 172-176, 
186 - 

demise of, together with premises, 164-167 
put up in substitution, 145-148 
rateability of, 240-252 

not goods within the Bankruptcy Act, 225 

distrainable w^hen annexed to freehold, 230-235 
malicious damage to, 289-293, 297-299 

MALICIOUS INJURIES : Criminal Offences. 

to fixtures, machinery, etc , 288-301 

MALT MILL, 174 

MANUFACTORIES: see Buildings; Machinery; Trade Fix- 
TURESr 

MARKET GARDENS, Agricultural Holdings Act applies to, 108, 

‘ 109, 112, 125, 126 
glasshouses, etc., in, 85, 86 

MARBLE SLABS, not “ furniture,’' 53 
MASH TUBS, 

removable by tenaTit, 89, 91, 94 
pass with freehold, 52 

MATERIALS, removal of, 2?, 27 

MAXIMS, 

res accessona sequitur reni frincipalem, 12 
quicquid flantatur solo, solo\edit, 2 

MELONS, may be emblements, 265 

METAL PLATES, 

held to be fixtures, 10 

not fixtures, for rolling mill as flooring, 7 

straightening plates for same, 7 

MEUX V. JACOBS, 
decision in, 183-185 

MILLS, 

what description of, removable, 44, 80, 91 
machinery oi, when removable, 62, 80 ; see Machinery. 
sale or mortgage of, passes fixtures, stones and tackling?, 166, 
lea. 173, i74, 176, 177, 180, 206, 208, 209, 210, 212, 215 
seizure of, under writ of fi, fa, 238, 239 
fender of, placed on soil of another, 38, 41 
special provisions in leases of, as to machinery, etc., 135, 141, 
142, 144, 145, 146, 147 
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MILLSTONES, 

removed for picking are co 5 |^trucliv%ly annexed, 12, 1CJ6, 173 
.are parcel ol the freehold^ 12, 47 
pass by conveyance of the niill, 166, 169 
. or mortgage of the mill, 173, 17# 
put up in substitution for others, 135, 145-147 
are not* distrainable, *232 

although removed for picking, 232 ^ 

MINES, 

working of, a species of trade, 47, 60, 78 
machinery of, removable by tenants^^ 77-78, 80^ 

not personalty as against the heir, 46-40 
otherwise as against the remainderman, 59-61 
buildings erected on, removability of, 87 
stealing from, 286-288 

provisions in leases of, as to fixtures, 137-139, 140, 141 
subject to the customs of the High Peak of Derb\shiH\ 33, 42 
machinery at, injuries to, 297-299 

MIRRORS: see Looking-Glasses; Pier-Glasses.^ 
fastened to wall in ordinaiT" way are chattels, 7 
removability of, 50, 51, 62, 89, 90, 92, 93 
when considered annexed, 10 

MIXED CASES, fixtures for trade combined with other pur- 
poses, 47, 60, 78 

MONEY HAD AND RECEIVED, action for, 279, 280 
MORTAR, effect of fastening by, 9, 15, 26-27, 85 
MORTGAGE 

of fixtures, apart from land; see Bills of S\le Acts. 
of land, conveys all things annexed, 172, 173, 175-176, 186 
actually or constructively, 173, 174 
before or after the Mortgage, 174, 175 
or out of partnership fund, 185, 186 
whether land freehold, copyhold, or leasehold, 178, 
179 

whether mortgage legal or equitable, 179-182 
or even bv mere deposit of deeds, 179, 181 
unless a contrary intention appears, 186-187 
mere enurgeration of specific articles does not sho\w 
such fntention, 187 

the intention tO' be gathered from the deed as a 
whole, IS6» 

distinction between, by assignment. and bv ;,mderlease as to 
fixtures, 178 

attornment clause in, effect of, 190, 218, 219 
of mill, passes stones and tackling, 173 
^ect of, as to fixtures annexed \inder hire-purchase agree- 
ments, 191-194 

possession after, by mortgagor not firaudidenl, 189 
of appurtenances, 187, 188 
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MORTGAGEE : see Mortg\ge 

claim of, to fixtures, «is ogaiMst the trustee in bankruptcy, 2*24 
remedy of, where fixtures wrongful!} removed, 188, 189, 193 
damages recoverable, 189, 1^3^ 
power of sale 194 

MORTGAGOR . see Mortgage. 

ma} not remove fixtures pending the mortgage, l'S8 

deprive the mortgagee of his rights by voluntary 
act, 188, 189 

possession of fixtures by, not fraudulent, 189 
MULES, decision as to, in Hellawell v. Eastwood, 233 


NAILS, fastening by, 7, 8, 9, 10, 11, 50, 51 

no necessary distinction between, and fastening bv screws, 
50, 51 

NAME PLATE, easement may be acquired in respect of, 41 
navigable river, erections in bed of, 39, 41 

NURSERY GROUND • Nurserymen. 
trees, etc , in, not distrainable, 235 

NURSERYMEN * see Gardeners; Gardens; Glasshouses. 
Avhether they may remove hothouses, etc., 85 


OIL REPTNERY, tmde fixtures in, effect of tenant’s covenant 
as to, 134 

ON STAND, right of bv outfoing tenant, in respect of fixtures, 
143 

ONUS OP' PROOF, in questions of annexation, 20 

ORDER AND DISPOSITION '^see Reputed Ownership; Bank- 
ruptcy Act, 1914. 

ORE [N MINES, larceny of, 286-288 

ORNAMENT, matters of; see Domestic Fixtures; Tenant; 
Fixtures. 

relaxation of ancient rule of law, in favour of, 21, 23 
principle of, 35-37, 89 

extent of tenant’s right of removal considered, 89, 98-100 
injury done by removal may defeat the right, 99 
custom may be considei^d; see Custom. 
indention of party erecting, 90 ; see Intention. 
is an exception not to be extended, 96 
description of, removable by them, 89-98 
may b\ removed bv executors of tenants for -life or in tail, 
57, 62-72 

whether removable by executors of tenants in fee, 49-52 
what removable by ecclesiastical persons, 255 
belonging to a bishop’s chapel, 255 
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ORNAMENTAL FIXTURES: see Ornament; Domestic Fix- 

TURES. 

OSIER BEDS, makijig of, c(5mpensation for, 111 

OUTGOING TENANT : see Incoming Tenant. 
what fixtures he may remove; see Fixtures. 
sale of .fixtures by, to incoming tenant, 197, 398, 307, 308 
his right to onstand in respect of fixtures, 143 

OUTHOUSES AND OUTBUILDINGS, 
pass on conveyance of house, 167 
tenant’s right to compensation in respect of, 127 

OVENS, 

right of heir to, 52 
removability of, by tenant, 91 

PANELS, glasses and pictures in, 10, 29, 62-64 
PARSON : see Incumbent; Dilapidations. 

PARSONAGE HOUSE, fixtures in, when removable. 253-255; 
see Incumbent. 

PARTITIONS, 

waste in pulling down, 267 
removability of, 89 

PARTNER, fixtures put up by, after mortgage, 185, 186 

PASTORAL HOLDINGS, within Agricultural Holdings Act, 
108 

PERMISSIVE WASTE, 
what is, 267 

tenant for life, whether liable for, 268 
remedy for, 268-271 

PERPETUAL CURATE, liable for dilapidation, 258 
PICTURES, 

whether annexed to freehold, 7, 10, 18, 50 
removable when, 18, 29, 50, 56, 62, 89, 90 
ancient, considered as heirlooms, 261 

PIER-GLASSES : ^eeiMiRRORs; Looking-Glasses. 

PIG-STIES, tenant entitled to compensation for, 127 
PILE, in bed of navigible*river, 39, 41 
PILLARS, of brick and mortar, 8, 9, 10^ 

PIPES, 

annexation by, 80, 97 
when removable, 7, 80, 97 
pass by grant of house, 169, 176 
in factory etc., bill of sale of, 213, 214 
affixed, stealing of, 285 
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PLANT : see Vats ; Stills ; Machinery. 

\ 5 ^hen removable, 10*26, 27^31, 76-78, 80 
passes by a conveyance or mortgage, 165, 169, 174, 187, 188 
, rateability of ; see Rating. 

PLANTS : see Trees. 
larceny of, 282, 285 

PLATE GLA§S FRONT, erected for trade purposes, not remov- 
able, 136 

PLEADING, fixtures, how to be described in, 275 
POOR RATE : see Rating. 

PORTABLE ENGINE, 7, 9, 80 

PORTRAITS, ancient, considered as heirlooms, 261 

POSSESSION, 

of fixtures, not a reputed ownership, 228, 229 

after a mortgage, not fraudulent, 139 
effect of tenant remaining in, after his term, 160, 161 
delivery of, by tenant, without prejudice, effect of, 158 

POST WINDMILL, 8, 91 

POSTS, 

buildings on, not annexed, 6, 7, 8 
w^hen annexed, 27 
whether removable, 81, 82 
stealing of, 284, 285 

POTATOES, may be embl^ents, 265 

POTS, 

fixed, 52, 80, 89, 91 

whether seizable in .execution against owner in fee, 52 
POWERS, 

right of removal under, as distinguished from the right to 
fixtures, 22, 23 

things removable under, not liable to execution, 236 

PREBENDARY, liable for dilapidations, 258 

PREPARATION OF SOIL, does not necessarily make chattels 
fixtures, 6, 11, 13 

• 

PRESSES : see Cupboards; Closets. 

whether part of the freehold, 52, 89, 91, 94, 271 

* PRINCIPAL, not tot be destroyed by taking away the accessory, 
86; see Accessory Buildings. ^ 

PRIORITY RULE, as between equitable mortgagees, 182, 183* 

PUMPS, removable by tenant, 89, 91, 97, 98 
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PURCHASE : see S\le; Assignment. 

of hO'Use, articles affixed ar& includ^td in, 164-167 ^ 

unless an express'^provision to the contrary, *167 
of fixtures, natures of intefesj: acquired by, 195-198 ^ 

compulsory, of manufactory, fixtures to rbe valued on, 166, 
809-310 

PURIFIER-S, in gaswoiks, 9, 10, 246, 247 

QUASI-PERMANENT FASTENINGS, effect of, 16, 17 
QUEEN ANNE’S BOUNTY, 259 

RAILS, 

of a railway, 10 

when distrainable, 234 

RAILWAY COMPANY, compulsoiily purchasing land must 
take and pay for fixed machinery, 165, 166 

RANGES, 

right of heir to, 52 
not distrainable, 232 

whether seizable in execution against owner in fee, 52 
removability of, by tenant, 89, 91, 94, 99 

RATEABLE VALUE : see Rating. 
how to be ascertained, 240, 241 

the value to a hypothetical tenant, 241 
may be derived from chattels annexed to the land, 241, 242 
or chattels permanently%ised with the land, 241, 242 
things enhancing, and things rateable per se, distinction be- 
tween, 242 

what things to be taken into account, 242 
occupation must be permaneftt and exclusive, 241 
O'f weighing machines, 242 

engine-house and carding machine, 243 
gasworks and machinery therein, 243, 246, 247 
steam-engines in ironworks, 243 

cranes, steam-engines, derricks, etc., at docks, 244, 245, 
250 

plant at chemieji works, 245 
machinery, etc.,* at railway stations, 245 
shipbuilding machinery, 247, 248 
machinery at boiler \torks, 248-250 
lace factory, 250 • 
boot manufactorv, 250, 251 
engineering works, 251-252 

RATING : see Rateable Value. 

provisions of Poor Relief Act, 1601, 240 
Rating Act, 1874, 240 
. Parochial Assessments Act, 1836, 240, 241 
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RECTORY EIOUSE, fixtures in, 252-255, 256-257; see Inxum- 
bent; Dilapzdvvons. 

^REMAINDERMAN, 

* what annexations belong to, as against the executor, 57 
remecfies of, for tortious removal of fixtures, 269 * 

REMEDIES : see Civil Remedies. 

REMOVAX of FIXTURES, 
light of explained, 5 

is an exception to law of waste, 21, 22 
considerations on which it depends, 23, 24 
the situation of the claimant, 23, 24-26 
the intention of the party in annexing the article, 23, 
30, 31 

the nature of the article, 23, 26-30 
the purpose and object of the annexation, 24, 35-37 
the comparative values of the land and fixtures when 
annexed and severed, 23, 31, 32 
the injury occasioned by the removal, 24, 33-35 
the effect of custom and usage, 23, 32-33 
distinguished from right incident to ownership of the 
estate and rights appendant to estates, 22, 23 
is a power coupled with an interest, in case of tenant, 
23, 154 

as between landlord and tenant, 73 
general comgion law rule, 73-75 
exception as to trade fixtures, 74, 76-88 
not extended to agricultural fixtures, 74, 101-103 
statutoiw provision s^as to agricultural fixtures, 101-127 
may be excluded by contract, 123 
fixtures for ornament or convenience, 89-100 
may be qualified by contract, 75, 128-152 
of substituted fixtui;es, 145-i48 ^ . -i j 

as between executor of tenant for life or in tail and re- 
mainderman or reversioner, 57-72 
executor and heir, 43-52 
time of, 152-163 

special provisions respecting, in leases, 128-152 
how enforced bv action, 273, 274-281 
renunciation of right, by tenant, 14^ 144 

RENEWAL OF LEASE, effect of, 149 

RENEWAL TERM, effect of, 160 

• REPAIR, 

of fixlkjres demised; see Covenant. , 

of fixtures substituted by tenant ; see Substituted Fixtures-, 
of damage to premises by removal of fixtures ; see Injury. 
covenant for, how va.r^ing the tenant’s right to fixtures; see 
Covenant. 
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REPUTED OWNERSHIP, of bankrupt, 
goods in, pass to trustee, 22|’' 
fixtures are not goods witjiin the meaning of, 225 

not even wherf dealt withr separately, if unsevered, 226 f 
doctrine of, does not appl> to property Sffixed tQ the free- 
bold, 229 

what may amount to,' 225 

RESERVATION OF RIGHT UNDER NEW LEASE, 150-151 

RETORT HOUSES, pass to mortgagee, 175, 176 

RETORTS, in gasworks, held to be fixtures, 10 

REVERSIONARY INTEREST, in fixtures, sale of by parol 
agreement, valid, 198 

REVERSIONER: see La-ndlord; Freehold; Remainderman. 

RIOTOUS ASSEMBLIES, demolishing of fixed machinery by,, 
288-290 

ROADS, compensation for making, 111 
ROLLERS, 

erections placed on, not part of the freehold, 6, 8, S2 
covenant to repair does not extend to, 138 

ROOMS, making two into one, action for waste will lie, 267 

ROOTS, stealing of, 285 


SAFFRON, the subject of emblements, 265 
SAINTFOIN, the subject of emblements, 265 
SALE, 

of house, etc , when fixtures included in, 164-172 
of house and fixtures, what things to be valued on, 170 
compulsory, fixtures to be valued, 165 
of reversionary interest in fixtures, 198 
of fixtures, by landlord to tenant, 170, 171, 195-197 

bv outlying to incoming tenant, 171, 172, 197- 
198 

by tenant to landlord, 198 

nature of tlfe interest conferred by, 171 

effects a severance whefh complete, 281 • 

remedv of purchaser, if made without title; . 

171, 280 ^ 

whether agreement for, within Statutel^f FraudSy 
195-198 

stamps on agreements relating to, 199, 200 
inventories and valuations of, 302-313 
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SALT-PANS, 

\rQ trade fixtures, y) 
pass to the heir with estatl* 81 
decision respecting them considered, «81, 32, 45, 46 
included in dtfscription of works, 137 

SAWS, circular, bill of sale of, 175, 176 
SCAFFOLDING, in mines, malicious damage to, 298 
SCHEDULE : see Inventory. 

SCOTCH LAW, 

in respect ot fixtures, the same as English law, 48 
lease is a heritable subject, 48 

SCREWS, NAILS OR BOLTS, fastening by, 7, 9, 10, 11, 17, 
IS, 50, 51, 62, 66, 80, 91 

SEATS, decisions as to, in places -of entertainment, 18, 178 

sb:t pots, 

annexed to house go to heir, 52 
SETTWiMb2NT of personal chattels, 262 
SE\’^ERANCE : see Removal. 

of fixed ai tides, effect of, in transferring the right of pro- 
perly, 272, 273, 274 

is affected by sale of fixtures when complete, 281 
ot demised fixtures, vests property in landlord, 239, 273, 274 
(ji fixtures by tvistee in bankruptcy, 223, 228 
and removal, if continuous, not felony at common law, 276, 
282, 283 

whether tftspass or trover is maintainable in 
such cases, 276 

SHAFTS AND SHAFTING: Factory; Machinery; Trade 

Fixtures; Trade M.\c»iinery. 
bill of sale of, 21Sr-218 

SHEDS, 

when removable by tenant, 26-28, 33, 34, 35, 42, 81-84 
when considered accessory’ buildings, 86-87 
when considered not annexed, 7 

SHELVES, pass with the freehold, 19. 164 

SHERIFF : see Execution. 

what fixtures may be taken in execution by, 236 
mav take fixed articles demi%ed, together with the lease, 
"238, ?39 , 

but not when severed by the tenant, 239 
when bound to sell fixtures separately from the lease, 239 

SHIPBUILDING YARD, rating of, with plant, 247, 2^ 

SHRUBS, 

in nursery grounds cannot be distrained, 235 
stealing of, 285 
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SIGNBOARD, 

' of an inn is a fixture, 10 
placed on another’s land, 41*^ 

SILK MILL, mortgage of, Iby 

BiLOS, compensation for making and erecting, 111 

SLABS, of marble, 51, R9, 91, 93, 99 

do not pass under bequest of furniture, 53 

SLEEPERS, bail, when distrainablc, 234 

SLUICES, compensation for making, 111, 112 

SOAP WORKS, utensils in, 76, 77, SO 

SOIL, preparation of ; see Annexation. 

SPINNING MACHINE, held to be fixture. 11 

S.S., collar of, an heir-loom, 261 

STABLE, 

on rollers, not part of the freehold, S 

STADDLES, erections on, not part of the ficehold, 6, 8 
when fixtures, 10 

STAMPS, 

on schedule of fixtuies, 311, 312 
on deed, with schedule annexed, 199 
on agreements relating to sale, etc., of fixtures, 199 
on lease of fixtures, 199 % 

on appraisement of fixtures, 304, 311, 312 

STANDING BY, 

effect of, 117, 152, 154, 162, 1^ 

STATUES: see Architectur \l Design; Ornament. 
when a part of the freehold, 13 

STATUTE OF FRAUDS, 

cdntracts relating to land, 195-199 

include contracts for the transfer, etc., of fixtures 
logether^w’ith the land, 195-196 
of frudtis naturales, when 196 

do noit include contracts for sale of fixtures, in contemplation 
of immediate severanse, 197 

of tenant’s fixtures, 197-198 « • 

of reversionary interest in trade fixtures, 198 
of fructiis industrial e$^ 396 
or to erect fixtures, 198 

“ goods, wares, and merchandizes,” 196, 198 
^0 not include fixtures, 196, 198 

nor growing crops, unless property does nut pass until 
after severance, 196 
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STEAM CRANE, held to. be fixture, 10, 80 

StA^M-ENGINES, 

when a part of the freehold, 10, 17 
removable by tenants, 59-6^, 77-79, 80 
pass to the heir, as against the executor, 47-49 
bijll of sale of, 213-219 

if fixed, do not pass to trustee in bankruptcy as ‘goods, 225 
walls or siheds of, when considered accessories, 33, 42, 86, 87 
rateability of ; sea Rating; Rateable Value 
malicious injuries to, felony, 289, 291, 292, 29? 

STEAM-HAMMER, anvil, though not fixed, a part of, 174 

STEAIM-LAUNDRY, machinery in, mortgage of, 193 

STEAINI-WINCH, v^hen a chattel, 7 

STILLS : see Vats; Utensils. 
when a part of the freehold, 10 
if fixed, do not pass to assignees of bankrupt, 225 
^ otherwise if not annexed, 225 
le movable by tenant, 29, 76, 80 

mortgage of brewerv premises, whether thev pass on, 165, 
187; 188 

STOCKING FRAMES, held to be fixtures, 11 
STONES, 

of dry wall constructively annexed, 12 

STOVES, part of freehold and pass to heir, 52 
removable by tenant, 29f 89, 91, 94, 99 
pass with house, 175, 176 

STRAIGHTENING-PLATES, when considered chattels, 7 
when annexed, 10 

STUFFED BIRDS, 65 

SUBSTITUTED FIXTURES, 

covenants attach to, 145, 146, 147, 148 
tenant may lose his light to, by agreement, 145 
on removal of, original to be replaced, 34, 174 
mortgage of house includes, 174 
bill of sale of, 219 

SUBSTITUTED MACHINERY, whether covenants attach to, 
147 1 48 

bin of sale* of, 219 

SULPHURIC ACID PLANT, part of building annexed to free- 
hold, not chattels or tenant’s fixtures, 28 

SUNDIAL, larceny of, 285 

SWITCH IL\CK RAILWAY, rvot a fixture, 17 . 



393 


INDFX 


TABLES, fixed, 

removable by tenant, 77, 91 

TAPESTRY, fixed to walls, whcen removable, 8, 11, 19, 29, 37, 51, 
55, 62-64, 65-75, 89, 90, 9£, 99 , * 

pass to devisee as against the executor, 55 

TELEGRAPH POSTS AND WIRES, easements in respect of, 41 

TENANCY, 

' by reason of employment, not within Agricultural Holdings 

Act, no 

contract or, defined, 110 
determination of, what constitutes, 113 

change of, how affecting tenant’s rights' to fixtures; see Con- 
tract. 

to compensation for improvements, 116 

TENANT, 

not liable for waste at common law, 73 
made liable by statutes of Marlebridge and Gloucester, 73 
right of, in removing fixtures, is an exception to law of 
waste, 21, 74, 75 

when first allowed, 74 

whether it proceeded originally on ground of trade, 
74 

is more favoured in respect of fixtures than other classes of 
persons, 25 

may remove trade fixtures, 76 

principle of the rule, 76, 77, 79 

public benefit the ground of the rule, 77 

extent of the rule, 79 

substantial buildings not reruuvable, 81-84 

buildings accessory to a removable article, 86-87 

instances of trade fixtures, 80 

general rules respecting Ms right to trade fixtures, 88 
may remove fixtures put up for ornaifient or convenience, 89 
principle of the rule, 89 
particular instances of such fixtures, 89-98 
general rules respecting his right to such fixtures, 98-100 
agricultural fixtures not removable at common law, 101-103 
removable by statute, 103-123 

present position of agricultural tenant in respect of agricul- 
tural fixtures, mi 

may be prevented from removing fixtures by the terms of his 
lease, 128-129, 139-144 
as by a covenant to repair, 137-139 
or by taking a new lease, 148-150 
must remove his fixtures within the term, 153-154, 1G1, 162 
unless term uncertain, 162, 163 
or fixtures are agricultural, 163 
effect of continuing in possession, 160 
liability of, to repair damage occasioned by removal ; see 
Injury ; Repair. 
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Tenant — continued. 

&^hat fixtures he is t§ pay on taking possession, 170, 171, 
195-197 " 

to his landlord, 170, 171. m-197 # 
tO' an out^ing tenant, 171, 172, 197-198 
nature of interest he acquires on the purchase of fixtures, 171 - 
nature of his interest when fixtures are demised^ to him, 23 
mortgage of fixtures by, 178 
bankruptcy of, 222-229 

his fixtures seizable under a writ of fi. fa. 236-239 
his right to emblements, 264-266 

remedies by and against, for tortious removal of fixtures ; see 
Civil Remedies. 

stipulations by, for valuation of fixtures at end of term, 305- 
308 

TENANT AT WILL, 

not within the Agricultural Holdings Act, 110 
his right to emblements, 264-266 
waste by, liability for; see Waste. 

TENANT BY THE CURTESY, liable for waste; see Waste, 
tenant IN DOWER, liable for waste; see Waste. 

TENANT FOR LIFE, 

liability for waste , see Waste. 

his right in respect of fixtures ; see Executor ; Remainderman. 
ancient rule of law relaxed in favour of his personal estate, 
57, 58 * 

whether this relaxation so extensive as in case of 
common tenant, 25 

executor of, is entitled t#trade fixtures, 57 
extent of this privilege, 57-59 
particular instances described, 59-62 
is entitled to fixtures for ornament and domestic convenience, 
57-59 ^ , • 

particular instances described, 62-72 
on same footing as executor of tenant in tail, 57-59 
his right to emblements, 264-266 
remedies by and against, in respect of fixtures, 269 

TENANT IN FEE, 

ancient rule of law in favour of his heir and real estate, 21, 44 
whether any relaxation of tWs rule, 21-24, 51 
contradictory decisions respecting this relaxation, 
50-52 

executor of, not entitled to fixtures, 43, 49 
TENANT IN fAIL : see Tenant for Life. 

TENANIi’S FIXTURES: see Tr.ade Fixtures; Domestic Fix- 
TugES; Machinery. 
application of term, 3 
landlord’s fixtures distinguished from, 4 
are parcel of the freehold, 4 
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TENT, not a fixture, 8, 18 

THRESHING MACHINE, 
when a fixture, 11 ^ 

'malicious damage ^o; see M\Cicious D\m\ge. 

TJME, 

for removing fixtures^ limitatuui of, 153-163 
whe'n claimant’s interest uncertain, 162-163 
when it expires by his own act, 157 
in case of agricultural iixtui'es, 163 
TITLE DEEDS : see Ch\rters. 

TOWERS, part of building annexed to freehold, not cliattels or 
tenant’s fixtures, 28 
TRADE, 

purposes of, a ground for remo\al of fixtures, 15-18, 21, 21, 35, 
57-59, 74-75, 77, 79 

agriculture not within, 100-103 
usage of, how^ far applicable to the right to fixtures, 32-33 

TRADE FIXTURES, 

right of tenant for years to remove, 73-SS 
in what cases removable b\ tenants, 88 

farm part of the personal estate of tenants for life or in tail, 
57-59 

but not of tenants in fee, 43 

right of removal of, by wdiat circumstances affected, 20-37 
particular instances of, described, 9-11, 44-19, 59-62 
substantial buildings not remo\ablc, 81^4 
buildings accessar} to a removable thing ma\ be, 86-87 
w^hen to be valued on purchase of land under compuKor\ 
powers, 165, 166, 309-310 ^ 

TRADE MACHINERY, within the meaning of the Bills of Sale 
Acts, 205, 213-221 

TRAM PLATES, 

fastened to sleepers, not fixtures, 8 

placed on wooden and iron sleepers not included as w’orks,'' 
137 

TRANSFER OF FIXTURES: .w Sale; Purchise; Coktract; 
Mortgage; Bankruptcy; Devise; Statuie of Frauds; 
Stamp. 

TREES, 

and fruit of, go to the heir, 264 
right of tenants to, ^5 ^ 
may be removed by nurserymen, 265 p^ ^ 

not the subject of larceny at common kuv, 282 
made so by statute, *285 
not distrainable in nursery grounds, 235 
inTliries to, 293-296 

TRESPASS : see Civil Remedies. 

TROVER : see jCiviL Remedies. 
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I'RUSTEE IN BANKI^UPTC¥, 

^xtures do not pass to, 

?is goods and chay:€l%, 225 ^ 

not a« being in -reputed ownership of the banki'upt, 
229 

whether put up by tenant, or freeholder, 235 ^ 

except in so far as he succeeds to the bankrupt s 
• interest in the term, 226 

unregistered bill of sale, how far void as against, 202, 204 
when he ma} remove fixtures after forfeiture of lease, 154-156 
has the same right of removing fixtures as bankrupt had, 
156, 224 . 

may exercise any powers of the bankrupt in respect oi tne 
" property, 222 

effect ot disclaimer by, under the Act of 1869, 226, 227 
disclaimer by, provisions of Act of 1914 as to, 227-228 
may both sever fixtures and disclaim, 228 

TUBS, 

fixed, right of heir to, 52 
removable by tenants, 89, 91, 94 

TURNIPS, may be emblements, 265 


UNCERTAIN TERMS, time of removal in case of, 163 
UNDERLEASE, cautions to tenants on taking, 151-152, 156-157 


UNDERLESSEE, 

effect of forfeiture or surrender by lessee, iob, io/ 
is bound by covenants m head lease, 151-152 
effect of disclaimer by mnant’s trustee upon, 227 

UNDER-TENANT: see Underlessee. 


USAGE, • 

distinguished from^ustom, 32-33 
adds an implied term to contract, 32 
need not be immemorial, 33 
essentials of, 32-33 

immaterial where contract is express, 33 
evidence of, 32 


U4ENSILS, ^ Q ro fk 77 165 225 

in tiistillvrks, breweries, etc , 8, o2, Yo, ^7, 8U, ib5, m 

removal of, 26, 76, 77, 80 
rateabilhy of; see Rateable VasiUE. 


VALUATIONS: .see Appraiser. 
whcJt required, 302-303 
statuf^irv provlsitms as- to, 303, 304. 
appraisG-; duly and liability reject 303, 304, 312, 

ns between landlord and tenant, 

vendor and purchaser, 304-30o 
outgoing and incoming tenants, 307-3Ub 

26 
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VALUATIONS sec Appraiser — conUuued. 
on mortgage of premises, 30Se3O9 
•on sale or mortgagee o4 fixaires apart from land, 309 
on execution, 309 

on compulsory purchase of land, 309, 310 

for rating purposes, 3 JO 

for estate duty, 310 

for insurance, 310 

stamp duty on, 311-312 

remuneration of appraisers in respect of, 312, 313 
VALUERS : see Appraisers. 

VARNISH HOUSE, 

when removable as a trade erection, 8, 82 
decision relating to, examined, 82, 160 

VASES, 

constructively annexed, 13, 29, 63 
VATS, 

placed upon brickwork, 8 

for trade, removable, 26, 76, 77, 80, 84 

pass by conveyance of the land, 165 

VENDOR AND PURCHASER : S\u 2 and Purchase. 

VERANDAH, 

not removable, 11, 135 
w^hen an erection, 135 

VICAR AND VICAR CPIORAL, 
liable for dilapidations, 258 

VINERY, erected in a garden, not re^novablc, 95, 96 


WAINSCOT, 

is part of the house, 50 
whether removable, 89, 91, 94 
right of heir to, 50 

pictures and glasses put up in lieu of, 50, 90 
pulling down of, action for waste in respect of, 267 

WALLS, 

stones of dry, are part of the freehold, 12 
fixtures annexed tO'^#sarly distinctions respecting, 76 
injury to, by removal of fixtures, 33 
when considered accessory buildings, 86, 87 
easements in respect of, 41 

WARDROBES: see Closets; CupboarSs. 

WARRANTY OF TITLE, 280 

WASIjJsEp., decision as to, 8 

WASTE : see Civil Remedies. 

tenant for years not punishable for, at common law, 73, 268 

who punishable for, at common law, 268 

who liable under statutes of Marlebridge and Gloucester, 268 



INDEX, 


403 


Wame : see Civil Remej)IES — continued, 

removal of things, fixed to tiifr freehold is, in general, 21, 267 
of fixtures, an exceptif>n to th§ general rule, 21, 22 
trivial damagetdoes not amount to, 256, 266, 269, 270, 271 
ameliorating waste, 276 
permissive waste, ^7 

of testator, executor how liable for, 269 ; see ExeCutor. 
of ecclesmstical persons, remedy for, 256, 257; see Dilapida- 
tions. 

remedies for, at law and in equity, 267-271; see Civil 
Remedies. 

ancient form of proceeding in, by writ of waste, 268 
modern form of proceeding, by action on the case in the 
nature of waste, 268 

real damage must be shown in, 269 

AVATER, compensation for works for supply of, 112 

WATER MEADOWS, compensation for making, 111 

WATER TUBS, when removable, 52 

WEIGHING MACHINES, 

\yhen not fixtures, 8, 177 

WILL, when fixtures pass by ; see Devise. 

WINDMILLS, 8, 91; see Mills. 

WINDOWS, 

are part of the fteehold, 12„ 166 
pass by conveyance, etc., of house, 166 
removal of, waste, 267 
constructively annexed, ^2, 166 
not distrainable, 230 

WIRES, TELEGRAPH 

easements in respecj; of, 41 

WOOD CARVINGS, form part of inheritance, 56 

WOODEN BARN, on foundation of brick and stone let into 
ground, removable, 103 

WOODEN STABLE, standing by own weight on blocks, not 
fixture, 8 



